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titled State v. School District No. 13,
116 Mont. 294, 151 Pac. (2d) 168. In
that case, the court said:
"The final question is whether
Florence Amundson was re-employed
in 1941 as a teacher by the inaction
of the two trustees, her husband and
brother-in-law. They could not legally have acted to employ her. since
Section 456.2, Revised Codes. (now
Section 59-519. supra) makes it unlawful for members of any board to
employ any person related to them 'by
consanguinity within the fourth degree. or by affinity within the secot~d
degree.' Affinity means relationshtp
by marriage ... "
The application of Section 59-519.
supra, and the other sections relating
to Nepotism, has, since its enactment
in 1933. been considered in thirtythree (33) Official Opinions of the Attorney General. These opinions are uniformly condstent in holding that public officers and members of official
boards may not appoint their relatives,
related to them by consanguinity within the fourth degree or by affinity within the second degree, to hold any position of trust or emolument within any
department or political oubdivi,ion of
this state. For opinions concerning the
rf'lationship of husband and wife. read
15 Opinions of the Attorney General
214. No. 319; 18 Opinions of the Attorney General 140. No. 124; and 19
Opinions of the Attorney General 258.
No. 160.
J n the case entitled State ex reI.
Kurth v. Grinde. 96 Mont. 608. 32 Pac.
(2d) 15. the Montana Supreme Court
('onsidered our ~tate Nepotism Act.
Tn that rase a city council voted to
confirm the apnointmrnt of the son of
one of the coun-cil members to the position of city water registrar. The power of appointment in that case rested
in the mayor. subjef't to confirmation
by the city council. I t was argued that
the fathe; of the appointee could not
vote with the other council members
because of the Nepotism Act. In
answering this argument and affirming the appointment, the Supreme
Court of Montana said:
" . . . The statute by its term restrains only the appointing power.
I ts provisions arc not sufficiently

broad to affect the power or right of
one voting for confirmation ... "
In the instant case, the power of appointment of a matron rests in the
sheriff subject to authorization granted
by the Board of County Commissioners. In this respect, the holding stated
in 24 Opinions of the Attorney General,
No. lOis most appropriate:
"The Board of County Commissioners. while having the power to
authorize the appointment of a stenographer in the office of the County
Attorney when such stenographic
service is necessary to properly discharge the duties of that officer. does
not have the power to make the appointment."
The appointive power here rests in
the sheriff and thus the appointment
must conform to the provisions of the
state Nepotism Act.
I t is therefore my opinion that even
though authorization for the employment of a matron has been granted by
the Board of County Commissioners.
a sheriff still may not, since he is the
appointive officer. employ his wife or
anyone related to him by consanguinity
within the fourth degree or by affinity
within the second degree to hold such
employment as matron or any position
of trust or emolument within any department of this state or any political
subdivision thereof.
Opinion No. 104.
State Board of Railroad Commissioners
-Rate Schedule Decreases.
HELD: The State Board of Railroad commissioners may grant carriers permission to decrease their rates
when such decreases are requested by
the carriers. and notice and hearing
are not required.
December 6. 1954.
State Board of Railroad Commissioners
State Capitol Building
Helena, Montana
Gentlemen:
You have requested my opinion relative to the interpretation of Sections
72-117 and 72-118, R.C.M., 1947. You
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state that the policy of the Board in
the past has been to allow carriers
voluntary reduction of rates without
compelling notice and hearing. You
ask whether that method of procedure
is correct and in accordance with the
statutory provisions above mentioned.
Section 72-117, R.CM., 1947, provides as follows:
"Making
Schedules
Effective.
'When any schedules shall have been
made or revised, it shall be th.e duty
of said commissioners to cause notice
thereof to be published for two successive weeks in some newspaper
published in the city of Helena, which
notice shall state the date of taking
cHect of said schedule, and said schedule shall take effect at the time so
stated in such notice, and a printed
notice of such schedule shall be conspicuously posted by such common
carrier in each freight office and passenger depot upon its lines; provided,
that before finally fixing and deciding what the original maximum rates
and classifications shall be, it shall be
the duty of the railroad commissioners to publish ten days' notice in two
daily papers, one of which i~ published in the city of Helena, setting
forth in such notice that at a certain
time and place they will proceed to
fix and determine such maximum
rates and classifications; and they
shall at such time and place, and as
~oon as practicable, afford to any
person; firm, corporation, or common
carrier who may desire it, an opportunity to make an explanation or
showing, or to furnish information to
said railroad commissioners on the
subject of determining and fixing such
maximum rates and classifications.
"All classifications and rates fixed
and established by the board shall
become effective twenty days after
the railroad affected thereby shall
have received certified copies thereof from said board. Each railroad
affected by the provisions of this Act
shall display. in a conspicuous f)l~cc
in each of its stations in this state.
a schedule printed in plain. legible,
English type, showing all clas~;fica
tions and rates fixed and established
hy the said board. Any failure or refusal on the part of any railroad to
comply with the provisions of this
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section shall subject such railroad to
a penalty of not less than one hundred dollars nor more than five hundred dollars for each day that such
failure or neglect is continued."
This statute must be read in connection with the preceding statute,
Section 72-116. R.C.M., 1947. which
makes it mandatory for the Board of
Railroad Commissioners to establish
rates for the transportation of property
within the State of Montana. Both
sections referred to were in the original
Act of 1907 (Sec. 13, Chapter 37) which
created the board and conferred upon
it the various powers and duties it now
has. In the first sentence of Section
72-117, supra. it is stated that when
the original rates and schedules shall
have been made by the Board, or revised to a level where they then become the original maximum rate, certain notices of them will be supplied
the public in a prescribed manner. It
appears that the legislature intended
by these two sections to (1) direct the
Board to establish original maximum
rates. and (2) set forth the manner in
which the public was to be notified
of the actions taken. When the Board
did set up the rates and schedues and
complied with the provisions regarding notification to the public, the purposes for these two sections had been
served.
In Section 72-118, supra, the legislature recognized that there would be
a need for revisions and modifications
in the established original maximum
rates and charges arrived at. The legislature intended, hy Section 72-118. to
vest power in the Board to make, from
time to time, such changes ill rates as
were deeJlled necessary. It was legislative recognition that our system of
economy is a dynamic one. and that
to hind both shippers and carriers with
the original maximum rates might
eventually work an injustice to one or
both.
Section 72-118. supra, reads as follows:
"Power To Alter Classification Or
Rate-Hearing Complaint. The said
Board shall have the power from time
to time to change, aiter, amend, or
abolish any classification or rate
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established by it when deemed necessary, and such amended, altered, or
new classifications or rates shall be
put into effect in the same manner
as original classifications or rates.
The said Board shall make and establish reasonable rates for the transportation of passengers over each
and all of the railroads subject hereto, and shall prescribe rates, tolls, and
charges for all other services performed by any railroad subject hereto. The said Board shall not make
or establish any increase or raise in
the rate of charge for the transportation of freight by any railroad within the State of Montana, unless ten
days' notice be published in two daily
papers, one of which shall be published in the City of Helena, setting
forth in said notice that at a certain
time and place the Board will proceed to make and establish such increase or raise in the rate of charge
for the transportation of freight; and
the board shall at such time and .place
hold a public hearing thereon~ at
which time and place the public generally, or any person, firm, or corporation, shall be given an opportunity to present such facts, information, or statistics as shall be
pertinent to the hearing then being
held. The said board must, within
forty days after the filing with such
board of a complaint by a shipper. or
other person interested, proceed to
investigate and determine the iustness and reasonableness of anv "Classification, rate, charge, toll, regplation or order made by said board."

The prescribing of notice and heilring as set forth above has only to do
with increases in the rates with the
primary purpose of protecting the
shipper. There is nothing contain.ed
therein regarding decreases reQ..uested
by the carriers, and it is obvious the
shipper would welcome the dec.rease.
It is therefore my opinion that the
Board may grant carriers permu;sion
to decrease their rates when such decreases are requested by the carriers,
and that notice and hearing are not
required. That said notice and hearing are required only for increases {Jertaining to the establishment of maximum rates.

A question arises as to what the
legislature intended at the outs.e1 of
this section as to change, alteration,
modification, or abolishment of a classification or rate, and the placing of
them into effect as per the original
maximum rates procedure set forth.

"::\fav the clerk of a school district
work f~r the school district in another
capacity, particularly that of a school
bus driver or janitor?"

I t is my opinion that the entire
statute must be read, and not iust a
segment therefrom. It has been sho'ivn
time and again that a false impresl'ion
is oiten the result of removing a line
or a paragraph from the context, and
only the true intention of the legislature can be ascertained in a carefu.1
-tudy of the entity.

Opinion No. lOS.
Clerk of School District-DutiesEmployee-Dual Employment
HELD: There is no incompatibility
or official status attached to the employment of a clerk of a school district
that would prevent said clerk from
working for the school district in another capacity, particularly that of a
school bus driver or janitor.
December 8, 1954.
:vfr. Robert J. Webb
County Attorney
Madison County
Virginia City, Montana
Dear Mr. \"'ebb:
You have requested 111Y opinion upon
the following question:

There is no constitutional or statutory prohibition preventing such employment, therefore, case law must be
resorted to in order to determine
where there is any incompatibility or
official status of the position that woufd
prevent such em ployment.
Section 75·1621, R. C. nI., 1947, di·
rects the school trustees of each school
district to choose " . . . a competent
person, not a member of the board, as
clerk . . . " The clerk's duties are set

