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The primary purpose of Public Law 
566 is further restricted in Section 4, 
sub-section 2 of the Act wherein it is 
stated: 

" ... that no part of the construc
tion cost for providing any capacity 
in structures for purposes other than 
flood prevention and features related 
thereto shall be borne by the Federal 
Government under the provisions of 
this Act ... " 

In 1939 the Montana State Legisla
ture enacted Chapter 72. Laws of 1939, 
commonly cal1ed the "State Soil Con
servation Districts Law," and in Sec
tion 2 thereof (Section 76-102, R.CM .. 
1947), stated in part that the purpose 
of the Act was to: 

" ... provide for ... prevention of 
soil erosion and thereby to preserve 
natural resources, control floods, pre
vent impairment of dams and reser-

. " vOlrs ... 

A review of the provisions of the 
State Soil Conservation Districts Law 
reveals that under Section 76-108. 
R.CM,. 1947. sub-section 5, a soil con
servation district has the power: 

"To obtain options upon and to 
acquire, by purchase, exchange, lease, 
gift, grant, bequest, devise, or other
wise, any property, real or personal, 
or rights or interests therein ... " 

as required by Public Law 566. 
supra. Further. such a district under 
sub-section 11 of Section 76-108, supra. 
has the power to: 

". . . require contributions in 
money, services. materials, or other
wise to any operations conferring
such benefits, and may require land 
occupiers to enter into and perform 
such agreements or covenants as to 
the permanent use of such lands as 
will tend to prevent or control ero
sion thereon;" 

Section 76-109, R.CM.. 1947, sets 
forth the rules which a State Soil Con
servation District Supervisor must fol
low in adopting regulations concerning 
the use of land. and this section pro
"ides in part that there be a vote on 
the proposed regulation at which all 
land occupiers within the district can 

vote, and that in order for the regula· 
tion to be placed in use it must have 
received the favorable vote of at least 
sixty-five (65) per centum of the bal
lots cast. This requirement in the state 
law gives positive assurance that the 
applicable provisions of Section 4 of 
the Federal law will be followed. 

The State Soil Conservation Dis
tricts Law was enacted with a primary 
purpose of preventing soil erosion due 
to floods, and as such it fulfills the 
stated purpose for which Public Law 
566. supra, was enacted. The State 
Soil Conservation Districts Law gives 
the state soil conservation districts 
the power to perform the functions re
quired under the recently enacted Fecl
eral law, and thus there would not ap
pear to be any necessity for enacting 
further state legislation at this time. 

It is therefore my opinion that the 
state soil conservation districts are the 
proper organizations to cooperate with 
the designated Federal agencies in ad
ministering Public Law 566, and fur
ther that this assistance can be fur
nished under the existing provisions of 
the State Soil Conservation Districts 
Law. 

Opinion No. 101. 

Taxation - Carnivals, Taxation of -
County Fairs, Exemption of 

HELD: A carnival operated in con
nection with a county fair by private 
parties in which the county's only con
nection with the carnival is to receive 
a portion of the profits in return for 
the use of a portion of the fairgrounds 
is not exempt from the licensing re
quirements of Section 84-3201 (2). 
R.C.M .. 1947, as amended. 

Mr. Smith McNeill 
Countv Attorney 
Lineoin County
Libby, Montana 

Dear Mr. McNeill: 

November 18. 1954. 

You have requested that I issue an 
official opinion upon a problem raised 
by the following statement of facts: 

The County Fair Board. presum
ably for the purpose of attracting and 
holding larger crowds. has contracted 
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with the owner of a carnival. which 
consists of rides. food-dispensing
booths, skill games, and other usual 
carnival attractions, to set up his car
nival upon the fairgrounds for opera
tion during the 1954 fair. The agree
ment provides that the Fair Board 
supply tickets and ticket takers (so 
that they may be able to determine 
the amount of gross receipts) but 
otherwise the carnival is under the 
control and direction of the owner. 
The Fair Board receives a percentage 
(15%) of the gross revenue from the 
rides for allowing the carnival to 
operate. 

Based upon this statement, you have 
asked the following questions: 

Does the fact that a carnival is op
erated upon the fairgrounds during the 
fair, under an arrangement such as 
that outlined above, relieve the op
erator from payment of the county 
license provided in Section 84-3201 
(2), RC.M., 1947? 

Does the carnival, under such cir
cumstances, become a part of the fair 
in such a way as to bring it within 
the exemption stated in that subsec
tion? 

The applicable statute is Section 
84-3201 (2), RC.M., 1947. as amended. 
which provides as follows: 

"The manager or lessee of every 
theater (not a variety or concert 
theater) one hundred dollars ($100.00) 
per annum; except that in towns of 
a population of three thousand five 
hundred (3,500) or less, in cases 
where no monthly license is paid, a 
license of two dollars ($2.00) for 
each single performance must be 
paid; for each single exhibition of 
opera or concert singer (not exhibited 
in any theater where a yearly license 
is paid), three dol1ars ($3.00); for 
minstrels, legerdemain, or shows not 
herein provided for. five dollars 
($5.00) for each single performance 
(when not in a theater where a year
ly license is paid); for each variety 
or concert theater, whether an ad
mittance fee is charged or not. 
seventy-five dollars ($75.00) per 
month; for every traveling show ex
hibiting in tents, open air or other 

than a regular theater, such as cir
cuses, menageries, side-shows. carni
vals. wild west shows, animal shows 
or tent shows, traveling in less than 
twenty - five (25) railroad cars. 
seventy-five dollars ($75.00) per day, 
over twenty-five (25) railroad cars. 
two hundred dollars ($200.00) per 
day. traveling on highways in ten 
(10) trucks or less, twenty-five dol
lars ($25.00) per day, eleven (11) to 
twenty-five (25) trucks, fifty dollars 
($50.00) per day, more than twenty
five (25) trucks, seventy-five dollars 
($75.00) per day; but no license must 
be collected from any amateur ex
hibition or concert for school or 
charitable or religious purposes, from 
any county, district or state agri
cultural fairs, rodeo associations. or 
from .any veterans' organizations not 
conducted for private gain. 

Provided the county treasurer shall 
not issue any license for circuses. 
side-shows, carnivals, menageries, 
wild west shows. animal shows or 
tent shows to be held or performed 
within a period of thirty days just 
prior to or during the holding of 
any local, county. district or state 
fair or rodeo without first obtaining 
the written consent of the board of 
county commissioners of the connt" 
where application is made for such 
licenses to operate such shows." 

The question concerns that portion 
of the exemption statute which relates 
to state, district and county fairs. The 
holding of county agricultural fairs is 
a county function under the jurisdic
tion of an official agency called the 
County Fair Commission (see Section 
16-1401. Rc.:M., 1947) and supported 
by an appropriation from the county 
treasury and tax levied upon property 
in the county. 

The exemption of county fairs from 
the license tax provided for in Section 
84-3201. supra, is, therefore, an ex
emption of an official county function 
and provides in effect that the county 
need not collect from itself money 
which it both pays and receives. _. 

The situation outlined in your ~~t
ter does not pertain to the county fair 
itself but to the carnival entewri"se 
carried on in connection with "tbe 
county fair. The arrangement d,qes 
not make the carnival a part of .the 
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fair, and it is not a function set up 
and carried on by the County Fair 
Commission. The only conl}ect!9n 
which the county has with the opera
tion of this carnival is an arrangement 
to receive 15% of the gross recei(lts in 
return for a use of the portion of the 
fairgrounds-evidently a purely rental 
arrangement. The carnival is in no 
sense an official function of the county. 
The money required to pay the 1ice!1,se 
must come out of the portion of the 
profits remaining after the counJy re
ceives its share, since the countv's 
,hare comes out of the gross. The c,!-r
nival is therefore as completely a oriv
ate operation conducted for priv'!-te 
profit as is a theater, billiard parlor or 
any of the other establishments licensed 
under the section. 

It has long been a rule in this Stilte 
that taxation is the rule and exemption 
the exception. In Cruse v. Fischl. 55 
Mont. 258. 175 Pac. 878, it was said: 

"The taxing power of the state is 
never presumed to be relinquished 
unle,s the intention to relinquish is 
expressed in clear and unambiguous 
terms . . . 

Every claim for exemption fr.om 
taxation should be denied unless the 
exemption is granted so clearlY as 
to leave no room for any fair 
doubt ... " 

Since the evident purpose of this 
statute is to exempt those fairs which 
are conducted by public bodies not for 
private gain, there is no reasonable 
presumption which can be found that 
the arrangement you have set out was 
intended to be exempt. The presump
tion is actually the other way, and since 
I can find no reasonable basis for an 
assumption that this exemption was 
intended, it must be denied. 

It is therefore my opinion that a car
nival operated in connection with a 
county fair by private parties in which 
the county's only connection with the 
carnival is to receive a portion of the 
profits in return for the use of a por
tion of the fairgrounds is not exempt 
from the licensing requirements of 
Section 84-3201 (2), R.C.M., 1947. as 
amended. 

Opinion No. 102. 

Montana State Industrial School-Re
formatory Officers-Custody and 

Control-Discharge-Parole 

HELD: The President of Montana 
State Industrial School is without pow
er to assign the custody or control of 
a boy under his jurisdiction to the 
armed forces. 

November 23. 1954. 

Mr. Casper Wolhowe, Superintendent 
Montana State Industrial School 
Miles City, Montana 

Dear Mr. Vi olhowe: 

You have inquired of this office as 
to whether the President of Montana 
State Industrial School has the power 
to consent to the enlistment of voung 
men of seventeen years into the armed 
forces. 

Reformatory officers have only such 
powers as are expressly or impliedly 
conferred hy law. (76 c.J.S. Reforma
tories, § 8.) Chapter 235, Laws of 1953. 
in delegating power to the President 
provides: 

"The president shall have entire 
supervision of the school, subject, 
however, to the control of the state 
board of education, and shall hold his 
office during the pleasure of said 
state board of education." 

Since it is not eviden t that this broad 
grant of power carries with it the pow
er to consent to service enlistments. it 
becomes necessary to look to the ~ir
cumstances under which a boy may be 
released from the institution. 

Section 80-818, R.C.M., 1947. pro
viding for the duration of custody 
reads: 

"Duration Of Custody. Each boy 
committed to the state industrial 
school shall remain there until he 
arrives at the age of twenty-one (21) 
years, unless paroled or legally dis
charged; provided that it shall be 
lawful for the executive board UPOl1 

the recommendation of the president 
of said school to discharge therefrom 
any boy who has arrived at the age 
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