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have authority to withhold the pay of 
ifs teachers during the days school is 
closed for such meeting, regardless of 
the teachers' membership in the asso­
ciation or attendance at its annual 
session. 

March 11, 1953. 

Mr. Edward C. Schroeter 
County Attorney 
Flathead County 
Kalispell, Montana 

Dear :Mr. Schroeter: 

You have requested my opinion con­
cerning the authority of the board of 
trustees of a school district to withhold 
the pay of a teacher who is not a 
member of a state teachers' association 
on the days school is closed for the 
convention of the association. 

There are two statutory provisions 
which pertain to the closing of schools 
for conventions of teachers. Subsection 
22 of Section 75-1632, R. C. M., 1947, 
as amended by Chapter 207, Laws of 
1951, authorizes school trustees. 

"To close school at their discretion 
during the annual session of the state 
teachers' association, and to allow 
teachers to a tten d the same wi thout 
loss of salary." 

Similar authority is given to the 
trustees of districts maintaining high 
schools and trustees of county high 
schools in Subsection 12 of Section 
75-4231, R. C. M., 1947, as amended 
by Chapter 106, Laws of 1951, which 
grants the power, 

"To close the high school at its dis­
cretion during the annual session of 
the state teachers' association and to 
allmy the principal or district superin­
tendent and teachers to attend sllch 
annual session without loss of salary." 

I t is to be observed that the above 
quoted statutes permit the closing of 
schools for. the meetings of the teach­
ers' association without loss of salary. 
There is no requirement that the teach­
ers attend the meeting to avoid' a de­
duction in salary, but the trustees are 
merely given the discretionary power 
to close the school during the sess'on. 

The teachers in entering into contracts 
for their services with the trustees 
agree to teach school 'for those days 
school is open. It is the act of the 
trustees which closes the schools and 
prevents the teachers from teaching on 
the days the schools are closed. The 
discretionary power granted to the 
trustees by the statutes is limited to 
the closing of schools for the conven· 
tion. The statutes expressly preclude 
the loss of salary if the schools ar.e 
closed and there is no dicretion given 
to the trustees to withhold salary pay­
ment. 

It is not made a duty of the teachers 
to attend the convention, but the terms 
of the statute make it possible for the 
attendance at the convention without 
salary loss. The intent of the statute 
is to remove obstacles to attendance, 
but there is no suggestion of compul­
sion that would result from a loss of 
salary. 

An analagous provision is found in 
Section 75-2202, R. C. M., 1947, which 
states that "no teacher shall bere­
quired to teach school on a legal holi· 
day . . . and no deduction from. the 
teacher's time or wages shall be niade 
by reason of the fact that a school daY 
happens to be a legal holiday." 

It is therefore my opinion that a 
board of trustees of a school district 
which elects to close its school durirtg 
the annual session of the state teach­
ers' association does not have authority 
to withhold the pay of its teachers 
during the days school is closed for 
sllch meeting, regardless of the teach­
ers' membership in the association or 
attendance at'its annual session. 

Opinion No. 10. 

Banks and Banking-Bank Records­
Destruction of Bank Records. 

HELD: The exception contained in 
Section 1, Chapter 77, Laws of 1951, 
providing that ledger sheets showing 
unpaid balances of any bank may not 
be destroyed, refers only to those 
ledger sheets showing a balance re­
maining after the last completed trans­
action in the account, and not to all 
ledger sheets containing record.s of 
the accoun t. 
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March 16, 1953. 

Mr. R. E. Towle 
Superintendent of Banks 
State Capitol 
Helena, Montana 

Dear Mr. Towle: 

You have asked my opll1lOn upon 
the proper interpretation of Section I, 
Chapter 77. Session Laws of 1951, 
which provides: 

"Banks shall not be required to 
preserve or keep their records for a 
longer period than eleven (11) years 
next after the first day of January 
of the year following the time of 
the making of such records; provided, 
however, that the following records 
shall not be destroyed, viz., ledger 
sheets showing unpaid balances in fa­
vor of depositors of any banks. No 
liability shall accrue against any bank 
destroying any such records (except 
records the destruction of which is 
forbidden hereby) after the expiration 
of the time provided in this section." 

The stated and obvious intent of 
Section 1 of Chapter 77 of the Laws 
of 1951 is to permit the destruction of 
those records which were made more 
than eleven years before, and contain 
no information of current value. In 
the exception, the legislature indicated 
an unwillingness to I)ermit destruction 
of records which show current Labili­
ties of any bank. In effect. the legis­
lature said that it would not sanction 
the destruction of a record which 
showed a debt owing from the bank 
to a depositor, no matter how old. 
This is a necessary protection to the 
depositor. who may have lost his own 
record of his balance, and must rely 
on the bank's record to protect h:m 
against loss of his money. 

The entire question hinges on the 
meaning of "unpaid balance." It has 
been unanimously held by the courts 
which have considered the question 
that the "balance" of an account is 
quite different from the account itself. 
Tt has been called "the difference be­
tween the debits and credits of an 
account." (Loeb vs. Keyes, 156 N. Y. 
529, 51 N. E. 285). In the case of 
McWilliams vs. Allan, 45 1\'[0. 573, the 
court said: 

"There is a broad distinction be-" 
tween an account and the mere bal­
ance of an account, resembling the 
distinction in logic between the pre­
mises of an argument and the con­
clusion drawn therefrom. A balance 
is but the conclusion or result of the 
debit and cred:t sides of an account." 

This distinction was further ex­
plained in the case of Jones v. Marrs, 
114 Tex. 62, 263 S. W., 750, where it 
was said: 

"A 'balance' ... means the amount 
of cash in the fund at a given time, 
whether the system of bookkeeping 
denominates it as credit or debit." 
(Emphasis supplied.) 

All ledger sheets ever made on a 
single account would constitute a rec­
ord of the account, but only the sheet 
showing the amount owing by the 
bank at the conclusion of the last trans­
action in the account would be a record 
of the balance within the meaning of 
the decided cases. 

I t is therefore my opinion that the 
exception contained in Section I, Chap­
ter 77, Laws of 1951, refers only to 
those ledger sheets showing a balance 
remaining after the last completed 
transaction in the account, and not to 
all ledger sheets containing records of 
1 he account. 

Opinion No. 11. 

Labor Law-Employers-Employees 
-Wages, Withholding of 

HELD: An employer cannot with­
hold the wages or any portion thereof 
due and owing to an employee as wages 
earned, and apply such wages to an 
account which the employee has with 
the employer unless the account exist­
ing between the employer and the em­
ployee is for board, room or other in­
cidentals which the employee has 
agreed may be deducted as a condi­
tion to the employment. 

March 26, 1953. 
lVIr. Oliver Sullivan, Commissioner 
Department of Labor and Industry 
Mitchell Building 
Helena, Montana 

Dear Mr. Sullivan: 
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