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ti'On from the electors. An expenditure 
'Of additi'Onal funds in excess 'Of $10,000 
to complete the c'Ourthouse must be 
first appr'Oved by the qualified electors 
'Of the county. 

Very truly y'Ours, 
ARNOLD H. OLSEN 
Att'Orney General 

Opinion No. 98 

Auto Pass-State Highway-Public 
Roads-County Commissioners-
Abandonment-Livestock-Stat
utes-Sections 16-1127, 16-1128, 
Revised Codes of Montana, 1947. 

Held: Whenever the county has in
stalled an auto pass, the same 
must be maintained in such a 
condition as to prevent the pas
sage of livestock, as well as to 
permit the free and unob
structed passage of· automobiles, 
trucks and other conveyances. 

It is within the discretion of 
the county commissioners to 
abandon a previously construct
ed auto pass whenever the auto 
pass no longer enures to the 
benefit of the general public in 
the use of public roads. 

Mr. J. E. McKenna 
County Attorney 
Fergus County 
Lewistown, Montana 

Dear Mr. McKenna: 

June 21, 1952. 

You have submitted the foll'Owing 
questi'Ons to me for an official 'Opinwn: 

1. "Does the county, after install
ing auto passes, have to maintain the 
same in such a condition so that they 
are ,impassable .for livestock, as well 
as passable by autom'Obiles and 
trucks?" 

2. "Is it within the discretion of 
the Board 'Of C'Ounty Oommissi'Oners 
to remove auto passes which have 
previ'Ously been installed?" 

Section 16-1127, Revised Codes of 
Montana, 1947, provides: 

"Where a public r'Oad 'Or roads con
nect with a state highway, which 
state highway is fenced on both sides, 

. the 'county commissi'Oners, 'Of the 
county in whioh said TOads are 1'0-
cated, may cause to be constructed 
rund maintained thereon extensions 
'Of the fence on both sides of the 
state highway and acr05S the inter
secting r.oad leaving in such fences 
a pass across which must be con
structed a passage which will permit 
the passage 'Of automobiles and trucks 
but will prevent and exclude loose 
livestock from drifting upon said 
state highway, and tJhere shall also 
be maintained in said extemons a 
gate to permit the passage of live
stock, wagons and otheT vehicles." 
(Emphasis supplied) 

F'Or previous opinions pertaining to 
this statute, see: Vol. 15, Opinions 'Of 
the Attorney General, Opind'On No. 532, 
at page 367, and Vol. 19, Opinions of 
the Attorney General, Opinion No. 488, 
at page 837. 

The statute clearly states that the 
duty of the county is nl()t ended upon 
the construction of the pass, it speci
fically provides that such passes be 
maintained. To read out of the statute 
by implication the duty to maintain 
the passes would negate tJhe public 
purpose of the statute. It is the rule 
that every word, phrase, and provision 
of an act must be considered in de
termining the legislative intent. See, 
Stadler vs. CIty of Helena, 46 M'Ont. 
128, 127 Pa.c. 454. Also, !relative to the 
genernl duty to maintain, Elliott on 
Roads and Streets, Vol. 1, at page 637. 
states: 

"The duty is one, however, that 
must be perf'Ormed whenever it is 
neceSSaJry to make reasonably safe 
for travel a way which the local au
thorities have thrown open for use." 

Section 16:"1128, R.C.M., 1947, SlPe-
cifioally decla,res that the erecti'On of 
auto passes is discretionary with the 
local boards of county commissioners. 
It also states that in the eXeTcise of 
their d1scretion they are to consider 
primarily the use and benefit of public 
roads to the general public. It is to be 
PTesumed that in exercising their dis
cretion they were moved by public rea
sons, as it is always presumed that an 
official acts within the law. State vs. 
Bowser, 21 Mont. 133, 53 Pac. 179. 

The question as to whetheT a high
way should be vacated ordinarily de-
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pends, primarily at least, on considera
tions as to its public utility. See, Cook 
vs. Quick, 127, Indl. 477, 26 N.E. 1007. 
Consequently, if there is no longer a 
public benefit from the pass it may 
be vacated and removed. 

It is therefore my opinion that when
ever the county has installed such an 
auto pruss, the same must be maintained 
in such a condition as to prevent the 
passage of livestock as well as to per
mit the ·free and unobstructed passage 
of automobiles, trucks and other con
veyances. 

It is further my opinion that it is 
within the discretion of the county 
commissioners to abandon a previously 
constructed auto pass whenever the 
auto pass no longer enures to the 
benefit of the general public in the use 
of public roads. 

Very truly yours, 
ARNOLD H. OLSEN 
Attorney General 

Opinion No. 99 

lnitiativ&-Qualification of Voters to 
Sign Initiative Petition-Percentage 

of Legal Voters Required as 
Signers of Initiative Petition. 

Held: 1. That "eight per cent of the 
legal voters of the state "as 
used in Article V, Section 1, of 
the Montana Constitution, per
taining to petitions f~r initiative, 
means eight per cent of the 
number of votes cast for gov
ernor at the regular election 
last preceding the filing of the 
petition for initiative. 

2. That "eight per cent of the 
legal voters in such county" as 
used in Article V, Section 1, of 
the Montana Constitution, per
taining to petitions for initia
tive, means eight per cent of 
the number of votes cast for 
governor in that county at the 
regular election last preceding 
the filing of the petition for 
initiative. 

Mr. Ted James 
County Attorney 
Cascade County 
Great Falls, Montana 

June 27th, 1952. 

Dear Mr. James: 

Y'Ou have requested my opinion on 
the following question: 

Does the provision of Article V, Sec
tion 1 of the M'Ontama StJate Constitu
tion, pertaining to tJhe percentage of 
legal voters who must sign petitions 
for submission of any measure to the 
voters at a general election, mean eight 
percent of the number of voters who 
voted at the last general election for 
governor? 

Article V, Section 1 of the Constitu
tiJon of the State of Montana, which 
provides for initiative and referendum, 
provides thiat eight per cent of the legal 
voters of the state shall be required to 
propose any measure by petition, and 
that, in this number must be included 
eight per cent of the legal voters in 
each of two fifths of the counties of 
the state. 

Legal voters are those who have the 
qualifications enumerated in our elec
tion !Jll;ws, and are registered. This was 
recognized in the case of State ex reI. 
Gleason vs. Stewart, 57 Mont. 397. 
where it was said: 

"In view of the fact that, though 
one who possesses the qualifications 
of citizenship. age, residence. etc., 
is in a general sense an elector. and 
is not entitled to vote unless he has 
been registered. A citizen who is not 
registered is not a legal voter. If he 
is registered. he is ,a legal v:01Jer, and, 
by the terms of the amendment. is 
qualified to sign an initiative or ref
erendum petition." 

However. the above quotation. while 
controlling on the question of qualifica
tions of legal voters, has no bearing on 
the number of legal voters which is to 
be used as a total in computing the 
necessary eight per cent. It merely 
makes clear that the numuer. however 
arrived at, must be made up of regis
tered v:oters. The number of registered 
voters varies from day to day, as elec
tors die or leave the state, or come of 
'age and'register for the first time. The 
Constitution provides a solution to this 
difficulty. The number of voters upon 
which the eight 'Per cent is to be fig
ured is the number of votes cast for 
governor at the last preceding general 
election. ATticle V, Section 1. says in 
part: 
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