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of the state and can only act under the
authority to be found in the statutes.
(Judith Basin County v. Livingston, 89
Mont. 438, 298 Pac. 3~). A county is
a civil division of the state for political
and judicial Plll"POOe8. It does not possess the POV;"ers of local legislation and
control and is limited to the enforcement of ~aws as promulgated by the
state legislature. (Yellowstone Packing
and Provision Co. v. Hays, 83 Mont. I,
268 Pac. 555) .
An ordinance, being legislative in nature, is beyond the power of a county.
The leglsl'ature has specifically authorized a county to provide by resolution
for the licensing of liquor establishments. In order to enforee a duly enacted resolution requiring such lioense,
resort must be hoo to the remedy prov.id'edby the statutory law of the state.
The legislature has provided for the
enforcement of the licensing powers
gnanted to the oounties. Section 842703, Revised Codes of Montana, 1947,
states:

"Prosecution Of Persons Failing To
'l1ake Out License. Against any person required to take out a license
who faiis, neglects, or refuses to take
out such license, or who carries on
or attempts to carry on business
without such license, the county
treasurer must ddrect suit, in the
name of the state of Montana as
plaintiff, to be brought for the recovery of the license tax; and in
suoh case either the treasurer or the
county attorney must make the necessary affidavit for the writ of attaohment, and such writ of attachment may issue without any bonds
being given on behalf of the plaintiff;
and in case of a recovery by the
plaintiff, fifteen dollrurs damages
must be added to the judgment and
costs to be collected from the defendant. It shaH be the duty of the
board of oounty commissioners of the
state examiner when examining the
treasurer's report, to investigate if
aJnY persons 'are doing business in the
county without a license, or if the
amount of the license is insufficient.
In either event the treasurer shaJ.I
be officially notified, and thereafter
shall be personally liable for such
license or increase unless he promptly proceeds under this section or under 84-2707 to collect the same."
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It is therefore my opinion that where
a county has provided for a. 10011:1 license as authorized by Section 4-4.30,
Revised Codes of Montana, 1947, enforcement of the local license provision
must be by virtue of Section 84-2703,
Revis'ed Codes of Montana, 1947.

Very truly yours,
ARNOLD H. OLSEN
Attorney General
Opinion No. 96
Funeral Director-Undertak~
Mortuary-Insurance AgentIncompatibility.
Held:

That a licensed funeral director, whether he be actively engaged in his profession or not,
cannot be licensed as an agent
for a life insurance company.

June 20th, 1952.
Mr. John J. Holmes
State Auditor
Capitol Building
Helena, Montana
Attention: Mr. J. D. Kelly
Deputy Insurance Oommissioner

Dea'l'Sir:
You have requested my opinion as
to whetJher or not an indiv.idual who
is licensed as a ·funeral director and
undertaker may also be licensed as an
agent for a life instm'8.Ilce company,
where the individual is not presently
operating a mortuary, but where the
individuaJ is the <active manager of a
crematory and columba.rium.
I call youx attention to Section 3,
Chapter 197 of the Session Laws of
1951 (Section 40-1945, Revised Codes
of Montana, 1947), whiCh provides:
"It shall be unlawful for any funeral director, undentaker or mortuary, or any agent, officer or employee thereof to be -licensed as agent,
solicitor or salesman ·for any life
insurance company, corporation or
association doing business within this
state."
The Supreme Court of the United
states, in Daniel VB. Family Security
Life Insurance Company, 336 U.S. 220,
93 L.Ed. 632, 69 S.C. 550, overruling 79
Fed. Supp. 62, upheld the constitu-
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tionality of a South Carolina statute
with provisions identical to those of
the Montana statute.
It has been held that reference to
principles of statutory construction is
unnecessary in construing un:ambiguous statutes. (state vs. Mountjoy, 82
Mont. 594, 268 Pac. 558). Only the
Legislature can alter or amend a
clearly expressed intent.
It is therefore my opinion that a
licensed funeral director, whether he
be actively enga~d in his profession
or not, camnot <be licensed as Ml agent
for a life insurance company.
Very truly yours,
ARNOLD H. OLSEN
Attorney General

Opinion No. 97
County Budgets in Excess of $10,000Constitutional Law-County Budgets.
Held:

Funds realized from the sale of
bonds for the construction of a
courthouse may be expended
without additional authorization
from the electors. An expenditure of additional funds in excess of $10,000 to complete the
courthouse must be first approved by the qualified electors
of the county.
June 20th, 1952.

Mr. Seth G. Manning
Oounty Attorney
Wibaux County
Wi:baux, MontM1a
Dear Mr. Manning:
You have requested my opinion concerning the entering into 'a contract
by the county commissioners in the
sum of $85,100 for the construction of
a courthouse without first securing the
approval of the electors of the county.
You advised me that bonds in the sum
of $80,000 were issued in 1946 for the
erection of a courthouse but a contract
for construction was never made as
previous bids exceeded the amount of
the bond issue. The commissioners
now propose to sell the present oourthouse and use the .proceeds from the
sale together with the balance of the
bond issue in the sum of $76,353.55 and

accept the bid in the amount of $85,100.
An outstanding arohitect's -fee in the

sum of $4,300 is also an additional cost
of construction.
Section 5 of Article XIII of the Montana Oonstitution has direct application to your problem as this section
provides in part:
"No county shall incur any indebtedness or liability for any single
purpose to an amount exceeding ten
thousand dollars ($10,000) without
the approval of a majority of the
electJors thereof, voting at an election
to be provided by law."
In applying the above quoted portion
of our Constitution it is necessary to
consider the two sources of the money
that are to be used for the courthouse.
The funds remaining from the bond
issue may be used without any additional authorization from the electors
as suoh approval was given at the time
of the bond election. StJate ex reI.
Diedericks v. Board of TrustJees, 91
Mont. 301, 7 Pac. (2d) 543.
As there is $76,353.55 available from
the ,bond issue and the cost of the
courthlouse wiII be a total of $89,400,
there is a balaIl!ce of $13,046.45 which
will be expended that has Il!ot received
the approval of the electors. This latter
amount constitutes a new debt or liability and comes within the meaning of
"single purpose" as defined in state
ex reI. Turner v. Patch, 64 MCII1t. 565,
210 Pac. 748, and in Section 16-2009,
Revised Codes of Montana, 1947. The
proposed contract m $85,400 would constitute a liabIlity in violation of Section 5, Article XIII of the Constitution
and cannot be entered into at this time.
'I1he procedure for the sale of the old
courthouse is clearly defined in Section
16-1009, Revised Codes of Montana,
1947, and the funds realized from the
Salle must be included in the next
bud~t where a building fund item will
give the necessrury authOrity for its
expenditure under the budget law.
Sections 16-1901 to 16-1911, Revised
Codes of Montana, 1947. The inclusion
of this money in the budget will not
a.void the necessity of the approval of
the electors :!lor this expenditure of
more than $10,000 -for a single purpose.
It is therefore my opinion that funds
realized from the sale of bonds for the
construction of a oourthouse may be
expended -without additional authoriza-

