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there is a marked distinction between
a change of actual residence as distinguished from a change of legal residence. It has been judicially determined that a legal residence may be
at a different place than is the actual
residence. (See Wilson v. Hoisington,
11 Mont. 20, 98 Pac. (2d) 369).
Section 71-413, Revised Codes of
Montana, 1947, relates to the change
of residence of persons receiving old
age assistance and reads:
"A recipient who moves to another
county in this state shall oontinue to
receive assistance, with the approval
of the state department; the county
from which he has moved shall be
charged by the state department for
such county share' of his assistance
for a period of one (1) year after
which time the county to which he
has moved sha;ll be cha;rged therefor.
The sta;te depa;rtment will determine
the date of transfer. The company
from which a recipient moves shall
notify the state· depa;rtment and the
county to which the recipient moves."
Subsection (e) of Section 71-401, Revised Cod~ of Montana, 1947, subjects
the county departments of public welfare to all the rules and regulations of
the federal socioal security board and
the state department of public welfare.
Section 4362 of the staff manual of
the State Department of Public Welfare containing the ,rules and regulations of the said department reads, in
part, as foHows:
"A recipient who moves to another
county for the purpose of receiving
medical treatment, hospitalization,
or nursing home care not available
in his own county will continue to be
the responsibility of that county until the recipient has completed a year
of residence in the other county following completion of the treatment
or care. Whenever the transfer of a
case involves unusual circumstances,
these should be related to the division
of public assistance as soon as they
develop so that advice may be forthcoming relative to transfer or nontransfer of the case." (Emphasis
added)
The purpose behind this regulation
was to prevent over-burdening counties which have better than average

medical and nursing care facilities.
(See OpiniOns of Attorney General,
Vol. 23, p. 148).
In the problem presented in your
communication, if the recipient entered
the Broadwater County rest home for
the purpose and with the intent of receiving nursing ca;re, such recipient
would not in so moving change his
legal residence.
The rules for determining residence
are provided by Section 83-303, Revised
Codes of Montana, 1947. Residence is
there defined as the pla;ce where one
remains when not called elsewhere for
labor or other special or temporary purpose, a,nd to which he returns in seasons of repose. This section also provides that a residence can only be
changed by a union of oct and intent.
In this connection, I call your attention to Vol. 22,Opinions of the Attorney
General, p. 59, in which it was held
that by departing from Ravalli County
for Oamas Hot Springs in Sanders
Oounty for the ,purposes of using the
baths, the recipient of old age assistance did not change his residence under the statute.
It is my opinion, therefore, that a recipient of old age assistance by moving
to another county for the purpose of
receiving treatment or care. not available in his own county, does not in so
dOing change his leg.al residence.
Very truly yours,
ARNOLD H. OLSEN
Attorney General
Opinion No. 94
County Commissioners-Election ofVacancy of Office-Occurrence of
Vacancy-Resignation.
Held: A notice of resignation from the
office of County Commisisoner
to take effect as of January 1,
1953, does not create a vacancy
in such office until that date.
Further, no successor can be
appointed until such vacancy
occurs.
The successor to the present
incumbent's office must therefore in conformity with Article
XVI, Sec. 4 of the Montana Constitution and Section 16-903, Revised Codes of Montana, 1947,
be appointed as of January 1,
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1953, or thereafter by the judge
or judges of the judicial district
in which the vacancy occurs to
fill the office until the next
general election.
June 13, 1952.
Mr. Cecil N. Brown
County Attorney
Prairie County
Terry, Montana

Dear Mr. Brown:
You have requested my OpInIOn as
to the following statement of facts
which I set out verbatim from your
communication.
"One of our county commissioners,
whose term will expire in 1954, has
filed his resignation with the Clerk
of the Board to take effect the 1st
of JaJIlurury, 1953. The Board of County Commissioners has accepted his
resignation.
The question has arisen as to whether there is a vacancy in the office
of County Commissioner which may
be filled at the election this fall. I
question whether, since the vacancy
does not occur until after the 1st of
the year whether there is a vacancy
until th!llt time and of course if there
is no vacancy, no one' could file for
the office."
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In the case of LaBorde v. McGrath,
116 Mont. 283, 292, 149 Pac. (2d) 913,
917, the Court in interpreting the word
vacancy said:
"The word "vacancy" as applied to
a public office, has no technical
meaning, and it is not to be taken
in a strict technical sense in every
case. It may 'be said that an office
is vacant when it is empty and without !lin incumbent who has a right to
exercise its functions and take its
fees or emoluments, even though the
vacancy is not a corporal one. Accordingly, an office is not vacant so
long as it is supplied in the manner
provided by the Constitution or law
with an incumbent who is legally
qualified to exercise the powers and
perform the duties which pertain to
it; and conversely, it is vaoant in the
eye of the law whenever it is unoccupied by a legally qualified incumbent
who has a lawful right to continue
therein until the happening of some
future event." (Emphasis added) (42
Am. Jur., Sec. 131, p. 976).
"An office without Ml incumbent
is vacant." (State ex reI. Patterson
v. Lentz, 50 Mont. 322, 336, 146 Pac.
932, 935. See also state ex rel. Chenoweth v. Acton, 31 Mont. 37, 40, 77
P3iC. 299, 300).

"When a vacancy occurs in the
board of county commissioners the
judge or judges of the judicial district
in which the vacancy occurs, shall
appoint someone residing tn such
commissioner district where the vaoancy occurs, to fiJI the office until
the next general election when a
commissioner shall be elected to fill
the unexpired term."

The above cited language of the LaBorde case was cited with approved
in State ex reI. Jardine, et aI., v. Ford,
Governor, 120 Mont. 507, 513, 188 Pac.
(2d) 422. In the Jardine case an original mandamus proceding was brought
directing the gorernor to appoint a
district judge to fill a "vacMlcy" which
was represented to exist in the office
of the judge of the district court 0If
the eighth judicial district by reason
of the retirement of the incumbent.
It appears that the judge notified the
Governor of his intention to retire on
a certain date. The Supreme Court of
Montana in issuing ,the 'W'I'it sought,
said: in 120 Mont. at page 5·14:

It is apparent in the question presented that a vacancy does not exist at
the present time on the board of county commissioners. The filing of the
present incumbent's resignation to take
effect as of January 1, 1953, serves as
notice that a vaoancy will occur but
in f·act the vacancy has not occurred
and will not occur until January 1, 1953.

"As before stated Judge Ewing has
voluntarily withdrawn and permanently removed himself from the office of district judge. He officially
advised the governor to that effect
stating that he was retiring from his
office "as of midnight December
31st, 1947 0 * e and that from and
after my retirement a vacancy will

Article XVI, Section 4, provides in
part for the filling of a V'acancy occurring on the board of county commissioners.
The applicable portion
reads:
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exist in the office of District Judge
for said District." 'I1hi.s was a conSiderate judgment of a learned judge
in his own case. He dedaJred that a
vacancy would exist from and after
midnight on the ,last day of the year
1947. We find that such a va.cancy
does now exist and that it is wholly
imIna-terial -whether the writing
handed the governor announcing the
judge's voluntary perma.nent withdrawal is termed "resignation" under subdivision 3 of section 511, Revised Codes, or ·a "retirement" under
subdivision (ad) of section 2 of section I, Chapter 297, Laws of 1947."
It is therefore my opinion that there
is presently no V3iCaill!cy existing on the
board of county comnu.ssloners of
Prairie County, by reason of the notice
of resignation tendered by one of the
members to talDe efefct on January I,
1953. Since the resignation 'Will not
take effect until January I, 1953, a vaoancy will nl()t occur until such date,
ergo the successor to the present incumbent's office must, in conformity
with Article XVI, sec. 4 of the Montana Oonstitution and Section 16-903,
Revised Codes of Montana, 1947, be
appointed at such time by the judge
or judges of the judicial district in
which the vacancy occurs to fill the
office until the next general election.
Very truly yours,
ARNOLD H. OLSEN
Attorney General
Opinion No. 95
Retail Liquor License Act-LicensesCounty Licenses-Failure to Obtain
License-Prosecution of Violators
Held:

Where a county has provided
for a local license, as authorized
by Section 4-430, Revised Codes
of Montana, 1947, enforcement
of the local license provision
must be by virtue of Section
84-2703, Revised Codes of Mon-

tana, 1947.

June 16, 1952.
Mr. Roy W. Holmes

County Attorney
carter County
Ekalaka, Montana

Dear Mr. Holmes:
You have requested my opinion as to
whether an operator of a liquor establishment who has been issued a state
retail liquor license in accordance with
Section 4-403, Revised Oodes of Montana, 1947, but who has not obtained
the county license as authorized by
Section 4-430, Revised Codes of Montana, 1947, may be prosecuted under
the provisions of Section 4-439, Revised Oodes of Montana, 1947.
Section 4-430, Revised Dodes of Montana, 1947, reads as follows:
"City And County Licenses-Fees.
The city council of MlY incorporated
town or city, or the county commissioners outside of any incorporated
town or city, may provide for the
issuance of licenses to persons to
whom a license has been issued under
the Pl'ovisins of this act, and may
fix licemre fees thereof, not to exceed a sum equal to fifty per cent
(50%) of the license fee collected
by the ,board from such license under
this a.ct."
The statute gives authority to the
counties to grant licenses other than
those granted ,by the Stlate Liquor Control Board, however, the provisions are
not mandatory. The penalty Pl'Ovision
relative to the control of liquor .otatutes
is Section 4-439, Revised Codes of
Montana, 1947, and !reads:
"Penalty For Violating Act-Revocation of LiceIllSe. Any person violating any of the provisions of this a.ct,
shall upon conviction thereof, be
deemed guilty of a misdemeanor and
punishable 'by such fine or imprisonment, or both, as provided by law,
except as is herein otherwise provided. If any such licensee is convicted
of any offense under this act his license shall be immediately reVOked,
or in the discretion of the board suspended temporarily for a time to be
determined by the board."
The above cited statute provides for
punishment to "any person violating
any of the provisions of this act." The
a.ct does not require oounties to license
liquor dealers. It permits the counties
to license liquor establishments and
sets a maximum limitation as to the
fee which may be charged.
Counties are statutory subdivisions

