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P~ed words above would clearly in
dlcate that it was mandatory on the 
part of the board to approve such plat 
when found: to conform to law. How
ever, since the rule is that every word 
~ust be considered and where possible 
gIven effect, I can only interpret the 
same to mean that a discretion does 
lie in the board of county commission
ers to either approve or reject a pro
posed plat. 

The Supreme Court of Montana has 
voiced its opinion on many occasions 
on the question of whether a statute 
should be considered! as mandatory ar 
merely directory. Statutes may, of 
course, be permissive as to some mat
ters and mandatory as to others 
(Black.ford v. Judith Basin County, 109 
Mont. 578, 98 Pac. (2d) 872, 126 A.L.R. 
639), The Montana Court has held 
that the language of a statute even 
where mandatory in farm, may be 
deemed directory when the legislative 
intent does not require a mandatory 
construction (Chicago, Milwaukee, St. 
Paul & Pacific Railroad Co. v. Fallon 
County, 95 Mont. 213, 33 Pac. (2d) 531; 
State ex rei. McCabe v. District Court, 
100 Mont. 272, 76 Pac. (2d) 634; State 
ex reI. Jaumotte v. Zimmerman, 105 
Mont. 464, 73 Pac. (2d) 548). 

In State ex reI. Jaumotte v. Zimmer
man, supra, it was stated: 

"Whether a statute is mandatory 
or directory depends on whether the 
thing directed to be done is of the 
essence of the thing required, or is 
a mere matter of form. Acordingly, 
when a particular provision of a 
statute relates to some immaterial 
matter as to which compliance with 
the statute is a matter of convenience 
rather than substance, or where the 
directions of a statute are given mere
ly with a view to the proper, orderly, 
and prompt conduct of business, it 
is generaUy regarded as directory, 
unless followed by words of absolute 
prohibition." (Emphasis added) . 

Also, in the case of Miller v. Aetna 
Life Ins. Co., lOl Mont. 212, 53 Pac. 
(2d) 704, it is stated: 

"Whether a statutory provision is 
directory or mandatory depends upon 
the intention of the legislature, to 
be ascertained from a consideration 
of the object of the statute ant:! the 
consequences that would result from 

construing one way or the other." 

In the instant problem it is conceiv
able that great confusion might result 
were the board of county commission
ers to be denied any discretion, and as 
stated by Attorney G€neral Galen "an 
unincorporated city or town -would be 
at the mercy and caprice of specula
tors." 

In conclUSion, then, and for the fore
going reasons, it is my opinion that 
where a plat of land, platted outside 
of the boundaries of a city or town, is 
submitted to the board of county com
missioners for its examination and ap
proval or rejection, the board has a 
discretion to exercise in the best in
terests of the public. In no case, how
ever, would a board of county commis
sioners be justified in arbitrarily re
fusing to approve a legally sufficient 
plat. It is further my opinion, based 
on the words of the statute, that the 
county clerk and !reCOrder is not re
quired to record such tendered plat 
until such time as the board of county 
commissioners has approved the same. 

Very truly yours, 
ARNOLD H. OLSEN 
Attorney G€neral 

Opinion No. 93 

Public Welfare-County Welfare De
partment-State Welfare Department 

-Old Age Assistance-Residence 

Held: A recipient of old .age assistance 
by moving to another county for 
the purpose of receiving treat
ment or care not available in 
his own county, does not in so 
doing change his legal residence. 

Mr. ;Frank T. Hooks 
County Attorney 
Broadwater County 
Townsend, Montana 

Dear Mr. Hooks: 

June 12, 1952. 

You have requested my opinion as 
to whether elderly needy people re
ceiving support from public welfare and 
entering Broadwater County for the 
purpose of staying at the County Rest 
Home become legal residents after a 
stay of one year. 

At the outset it should be noted that 
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there is a marked distinction between 
a change of actual residence as dis
tinguished from a change of legal resi
dence. It has been judicially deter
mined that a legal residence may be 
at a different place than is the actual 
residence. (See Wilson v. Hoisington, 
11 Mont. 20, 98 Pac. (2d) 369). 

Section 71-413, Revised Codes of 
Montana, 1947, relates to the change 
of residence of persons receiving old 
age assistance and reads: 

"A recipient who moves to another 
county in this state shall oontinue to 
receive assistance, with the approval 
of the state department; the county 
from which he has moved shall be 
charged by the state department for 
such county share' of his assistance 
for a period of one (1) year after 
which time the county to which he 
has moved sha;ll be cha;rged therefor. 
The sta;te depa;rtment will determine 
the date of transfer. The company 
from which a recipient moves shall 
notify the state· depa;rtment and the 
county to which the recipient moves." 

Subsection (e) of Section 71-401, Re-
vised Cod~ of Montana, 1947, subjects 
the county departments of public wel
fare to all the rules and regulations of 
the federal socioal security board and 
the state department of public welfare. 

Section 4362 of the staff manual of 
the State Department of Public Wel
fare containing the ,rules and regula
tions of the said department reads, in 
part, as foHows: 

"A recipient who moves to another 
county for the purpose of receiving 
medical treatment, hospitalization, 
or nursing home care not available 
in his own county will continue to be 
the responsibility of that county un
til the recipient has completed a year 
of residence in the other county fol
lowing completion of the treatment 
or care. Whenever the transfer of a 
case involves unusual circumstances, 
these should be related to the division 
of public assistance as soon as they 
develop so that advice may be forth
coming relative to transfer or non
transfer of the case." (Emphasis 
added) 

The purpose behind this regulation 
was to prevent over-burdening coun
ties which have better than average 

medical and nursing care facilities. 
(See OpiniOns of Attorney General, 
Vol. 23, p. 148). 

In the problem presented in your 
communication, if the recipient entered 
the Broadwater County rest home for 
the purpose and with the intent of re
ceiving nursing ca;re, such recipient 
would not in so moving change his 
legal residence. 

The rules for determining residence 
are provided by Section 83-303, Revised 
Codes of Montana, 1947. Residence is 
there defined as the pla;ce where one 
remains when not called elsewhere for 
labor or other special or temporary pur
pose, a,nd to which he returns in sea
sons of repose. This section also pro
vides that a residence can only be 
changed by a union of oct and intent. 
In this connection, I call your atten
tion to Vol. 22,Opinions of the Attorney 
General, p. 59, in which it was held 
that by departing from Ravalli County 
for Oamas Hot Springs in Sanders 
Oounty for the ,purposes of using the 
baths, the recipient of old age assist
ance did not change his residence un
der the statute. 

It is my opinion, therefore, that a re
cipient of old age assistance by moving 
to another county for the purpose of 
receiving treatment or care. not avail
able in his own county, does not in so 
dOing change his leg.al residence. 

Very truly yours, 
ARNOLD H. OLSEN 
Attorney General 

Opinion No. 94 

County Commissioners-Election of
Vacancy of Office-Occurrence of 

Vacancy-Resignation. 

Held: A notice of resignation from the 
office of County Commisisoner 
to take effect as of January 1, 
1953, does not create a vacancy 
in such office until that date. 
Further, no successor can be 
appointed until such vacancy 
occurs. 

The successor to the present 
incumbent's office must there
fore in conformity with Article 
XVI, Sec. 4 of the Montana Con
stitution and Section 16-903, Re
vised Codes of Montana, 1947, 
be appointed as of January 1, 
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