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OPINIONS OF THE ATTORNEY GENERAL
Opinion No. 90

Veteran&-Honorably Discharged Servicemen and Women-Nurses>-Expense
-Burial Expenses-County Commissioners-Duties of Payment
for Burial Expense&-Social
Security Act.
Held:

The express provisions of Section '71-120, Revised Codes of
Montana, 194'7, may not be interpreted as vesting in the counties implied powers to seek repayment of funds expended for
burial expenses for deceased
servicemen and servicewomen.
A definite and express obligation rests on the counties to pay
and sustain the expense of. burying those honorably discharged
servicemen and women who
were bona fide residents of the
county at the time of death.
May 27th, 1952.

Mr. E. J. Callaghan, State Director
Veteran's Welfare Commission
Horsky Building
Helena, Montana
Dear Mr. Oallaghan:

You have recently requested my officia,l opinion as to the power of a
county, after paying the burial expenses of a deceased member of the
armed forces, to RlPPly for reimbursement under the provisions of the Social
Security Act.
At the outset, I call your attention
to Volume 23, p. 148, Opinions of the
Attorney General, in which it was said:
"The law plaees a duty upon the
County to cause to be decently interred any deceased honorably discha,rged veteran qualified under the
statute. It provides that the County
shall see that a one hundred fifty
dollar ($150.00) burial is provided for.
This is to be paid for by the County
unless waived by the executor, administmtor, or heirs of the decedent.
It would be unreasonable and without the legislative contemplation to
say that the Oounty is obligated to
pay the $150.00 when the matter is
taken care of by a claim against the
Veterans administration." (Emphasis
supplied)

I reaffirm the foregoing and the complete -holding and reasoning in the above
cited opinion. To clarify any possible
misinterpretation of the above emphasizoo words, tJhe opinion did not hold
nor was it intended to imply that a
cJ.aim could be made by the county
agains.t the Veterans Administration or
any other or!V<lnimtion.
That section of the Social Security
Act to which your communication apparently had reference is found in Volume 9 A, F.C.A., Title 42, Sec. 402 (j)
and reads:
"Upon the death, after August,
1950, of an individual who died a.
fully or currently insured individual,
an amount equal to three times such
individuals primary insumnce amount
shaU be paid in a lump sum to the
person, if MlY determined by the
Administrator to be the widow or
widower of the deceased and to have
been living with the deceased at the
time of death. If there is no such
person, or if such person dies before
receiving payment, then such amount
shall be paid to any person or persons equitably entitled thereto, to the
extent and in the proportions that
he or they shall have paid the expenses of burial of such insured individuaJ. No payment shall be made
to any person under this subsection
unless application therefore sh8l11
have been filed, by or on behalf of
any such person (whether or not
legally competent), prior to the expiration of two years after the date
of death of such insured individual."
It is the rule in Montana that COIUIlties can only exercise such powers as
are expressly granted by statute and
only those implied powers which are
necessary for the execution of tho.se
powers expressly granted (Hersey v.
Nelson, 47 Mont. 132, 131 Pac. 30;
Franzke v. Fergus County, 76 Mont.
150, 245 Pac. 962; State ex reI. state
Highway Commission v. District Court,
105 Mont. 44, 69 Pac. (2d) 112).
Section 71-120, Revised Codes of
Montana, 1947, reads as follows:

"Burial of Deceased Soldiers, Sailors and! Marines. It shall be tJhe duty
of the board of commissioners of
each county in this state to designate
some proper person in the county,
who shall be known as veterans' bur-
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tal supervisor, preferably an honorably discharged soldier, sailor or marine, wha;e duty it shall be to cause
to be decently interred the body of
any honorably discharged person,
whetiher male or female, and including nurses, who shall have served in
any branch of the armed services of
the United states and who may hereafter die. Such burial shall not be
made in any burial grounds or cemetery, or in any portion of any burial
grounds or cemetery, used exclusively for the buriaJ of pauper dead; provided, (1) the expense of burial shall
be the sum of one hundred fifty
dollars ($150.00), to be paid by the
county commissioners of the county
in which the deceased was an actual
bona fide resident at the time of
death, and provided (2) that the
benefits hereof shall not be available in the case of any decedent
whose executor, administrator or
heirs 'Waive the benefits hereof.
In the event any such honorably
discharged person, male or female,
who shall have served in the armed
services of the United States, and
who is a resident of the state of Montall!a, shall die while temporarily absent from the state or county of his
residence, then the provisions of this
act shall apply, and the burial expenses IllIOt exceeding the amouilit
herein specified! shall be paid in the
same IrulinneT as above provided.
Whenever any such honorably discharged person, InaJe or female, hereinbefore described, shall die at any
public Institution of the state of
Montana, other than the state soldiers' home, and burtal for any cause
shall not be made in the county of
the former residence of the deceased,
the officers of said state institution,
as a!oresa.1d, shall provide the proper
burial herein prescribed except that
the expense of each burial shall not
exceed the sum herein allowed, which
expense shall be paid by the county
in which the decedent resided at the
time of entry into such institution,
but no such burial shall be covered
by any special or standing contract
whereby the cost of burial is reduced
below the maximum hereinbefore
fixed, to the dispa;ragement of proper
interment."
The history of this section reveals
that it was originally enacted as Sec-
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tion I, Chapter 39, Laws of 1903, and at
that time the benefits thereunder were
limited to such eligibles as "who might
die witihout sufficient means to defray
funeral expenses" and further the
county, was required to look first to
the !llearest living relatives of the decedent to bear the expense. The Act
was amended by Chapter 89, Laws of
1909, raising the allowable amount fTOIIl
$50.00 to $100.00 and by Chapter '09,
Laws of 1911, which removed the requirement that the decedent must have
died without sufficient means to defray
funeml expenses and the requirement
that resort be made to relatives for expenses. The Act was further amended
by Ohapter 178, Laws of 1919; Coopter
194, Laws of 1921; Chapter 181, Laws
of 1931; Chapter 163, Laws of 19~7;
Cha;pter 52, Laws of 1939; and Chapter
25, Laws of 1945. It is noteworthy far
the purposes of this opinion that Ohapter 163, Laws of 1937, added a proviso
to the effect that benefits were not
to be availa;ble in the case of any decedent whose net estate as determined
by the inventory and appraisement
filed in the course of administration
should exceed $2,000.00. By Chapter 52,
Laws of 1939, this provision was removed.
The net effect is that the Act no
longer requires that the decedent have
been without sufficient means or tlla.t
the relatives be looked to for payment
or reimbursement. Further, the Act
makes no exceptions dependent upon
the size of the decedent's estate or by
any other criteria. It is clear that the
benefits of the enactment accrue to
a.11 of those decedents who were honorably discharged men and women who
had served with the armed forces and
who were bona fide residents at the
time of death. The payment by the
county of $150.00 for burial expenses
is mandatory, unless waived by the executor, administrator or heirs of the
decedent. Where the benefit is not
waived, the county is obligated by specifJc statutory provision to pay the
$150.00 burial expense.
It is my opinion that the express
provisions of Section 71-120, Revised
Codes of Montana, 1947, may not be
inteTpreted as vesting in the counties
implied powers to seek repayment of
funds expended for burial expenses
for deceased servicemen and servicewomen. A definite and express obli-
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gation rests on the counties to pay and
sustain the elq)ense of burying those
honorably discharged servicemen and
women who were bona fide rffiidents
of the county at the time of death.
Very truly yours,
ARNOLD H. OLSEN
Attorney General
Opinion No. 91
Welfare, County Board of-Powers and
Duties of-Old Age AssistanceGifts-Contributions-Income.
Held: The County Welfare Board has
the power to inquire into facts
and circumstances surrounding
any contribution received by a
recipient and to adjudge whether such contribution is of sufficient regularity and certainty
to be considered as an item in
the budget of such recipient.
That in making such determination, the County Welfare
Board is directed by the State
Department's regulations to disregard any contribution which
is occasional, and any contribution is occasional which is by
its nature not certainly regular
and predictable.

May 31, 1952.
Mr. Charles B. Sande
County Attorney
Yellowstone County
Billings, Montana

Dear Mr. Sande:
You have requested my OpInIOn on
the qUffition whether or not monetary
gifts by a fra;ternal organization to a
recipient of old age assistance constitutes income under Section 71-410, Revised Codes of Montana, 1947.
The f'acts submitted are as follows:
"For many months "X" has been
receiving Old Age Assistance under
the PubLic Welfare Act, in the
amount of $78.00 per month, of which
$18.00 was foOl' room rent. Said recipient was transferred from Golden
Valley County to Yellowstone County,and at that time an investigation
was made showing that "X" admitted
receiving the sum of $50.00 per month
from a Fraternal Organization for
some months prior to February,

1952. This sum was and is in nowise
money from insurance or annuity
benefits from the lodge, but it is
purely a donation and a gift, and is
not in any manner contractual in
IlJature. Upon receipt of this information the Welfare Board, on the
advice of the case-'Worker, reduced
the payment being made by the
amOlmt of the room rent, and the
recipient is now getting $W.OO."
Section 71-410 (f), Revised Codes of
Montana, 1947, def.ines old age assistance as used in part III, Public Welfa.re Act (Chapter 82, Montana Session
Laws of 1947, as amended) as meaning
money payments to needy individuals.
Old Age Assistance is based on need.
Section 71-403, ReVised Codes of
Montana, 1947, reads as follows:
"The amount of old age assistance
granted !liny person shall be determined by the county department of
public weli'are according to the rules
and regulations and standards of assistance, established by the state department, as required by the Federal
Social Security Act."
In the Department of Public Welfare
Staff Manual, Volume IV,Sociai Work
Policies !Iilld Procedures, Section 4120,
Org'an1zations, appears the following:
(Lodges, fraternal orders, clubs, etc.)
Regular contributions in cash or kind,
from such organim.tions are to be entered in the budget and considered a
resource. Occasional contributions in
cash or kind are not to be considered.
Section 71-410, Revised Codes of
Montana, 1947, states:
"If, at any time during the continuance of old age assistance, the
recipient thereof or the husband or
wife (if living together) of the recipient, becomes possessed of any
property or income in excess of the
amount enjoyed 'at the time of granting the assistance, it shall be the
duty of the recipient immediately to
notify the county department of the
receipt and possession of such property or income, and the county board
may, on inquiry, either ooncel the assistance or vary the amount thereof
in accordance with the circumstances .....
Thus it is clearly within the power
of the County WeUare Department to
inquire into the nature of the property
or income of a recipient and to vary

