
OPINIONS OF THE ATTORNEY GENERAL 11 

cer of the organized militia of Mon­
tana shall, within sixty days from the 
date of the order whereby he shall 
have been appointed, provide him­
self, at his own expense, with the 
al'IIlS, uniforms, and equipments pre­
scribed by the governor for his rank 
and assignment. 

There shall be 'audited and paid 
annually on the first d-ay of April in 
each year, to each properly armed, 
uniformed, and equipped officer of 
the .active service of the organized 
militia of Montana, a uniform allow­
ance of thirty-five dollars for dis­
mounted officers and fifty dolLars for 
mounted officers." 

The 1911 law shows that it was the 
intention of the Legislature to assist in 
providing the necessary unHonns, but 
that ,before an of·ficer could receive this 
assistance he had to furnish his own 
uniform for the first year, at his own 
expense, give a full year's service during 
which he had to perform seventy-five 
per cent of all ordered duty, and show 
that he had expended, for uniforms or 
equipment, the amount to be received 
from the state. See in this connection 
Volume 4, Opinions of the Attorney 
General at page 176. 

All of this indicates that the uniform 
allowance had to be earned. In other 
words, payment was made after certain 
conditions had been met, and was in 
the nature of a reimbursement. The al­
lowance was not granted first with the 
cond-itions being complied with later. 

Turning to Section 77-148, supra, it is 
to be noted that initially every commis­
sioned officer of the organized militia 
must provide his uniform at his own 
expense, and that thereafter, annually 
on the first day of April, the officer 
shall receive a certain uniform ·allow­
ance. Even thoug1h the present law doeS 
not contain as many conditions that 
have to be met in order to be eligible 
for the un.i!form allowance as did the 
1911 law, it is my opinion that the pre­
sent uniform allowance is also in the 
nature of a reimbursement. 

Applying the above to your question 
it follows that the uniform allowance 
payment to be made on April I, 1951, is 
for the past year and not ·for the en­
suing year. Hence, the fact that the 
Squadrcn has been alerted for Federal 
Service as of April I, 1951, does not 
affect the officers eligibility for the 

uniform allowance payment even 
though the statute does provide for 
payment on April 1. 

It is my opinion that the commis­
sioned officers of the Montana Air Na­
tional Guard Squadron are eligible for 
the uniform allowance which is paid 
annually on the first day of April in 
each year even though the Squadron 
has been alerted for Federal Service 
as of April I, 1951. 

Very truly yours, 
ARNOLD H. OLSEN 
Attorney General 

Opinion No.9 

Constitutional Law-Salaries of 
Undersheriffs and Deputy Sheriffs 

-Public Officers 

Held: Chapter 136, Session Laws of 
1951, which makes it mandatory 
for boards of county commis­
sioners to fix the salaries of un­
dersheriffs and deputy sheriffs 
at a fixed percentage of the sal­
ary of the officer under whom 
they serve does not violate Arti­
cle V, Section 26 nor Article V, 
Section 31 of the Montana. Con­
stitution. 

March 28, 1951. 
Mrs. Otto Powell, Chairman 
Board of County Commissioners 
Cascade County 
Great Falls, Montana 

Dear Mr. Powell: 

You have requested my Opl11l0n on 
the effect of Senate Bill 7.7, which will 
be Chapter 136 of the Session Laws of 
1951. This Act provides for an increase 
in the salaries of undersherHfs and de­
puty sheriffs. You inquire as to what 
effect it will have on your budget and 
also whether it violates the constitu­
tional prOvisions prohibiting class 
legislation and special laws. 

The Act in question was an amend­
ment to Section 25-604, Revised COdes 
of Montana, 1947. Section 25-604, supra, 
relates to the power of boards of coun­
ty commissioners to fix the number 
and salaries of deputies 'and assistants 
in the various county offices. There was 
added to the end of the present code 
section the following two sentences: 

"In fixing the compensation allow-

cu1046
Text Box

cu1046
Text Box



12 OPINIONS OF THE ATTORNEY GENERAL 

ed the under-sheUf the board must 
fix the same at ninety-five per cent 
(95%) of the salary of the officers 
under whom such under-sheriff is 
serving;" 

"In fixing the compensation al­
lowed tlhe deputy-sheriffs the board 
must fix the S3ime at ninety per cent 
(90%) of the salary of the officeT 
under whom such deputy sheriff is 
serving." 

The Bill as it was originally intro­
duced provided that the Board must fix 
the salaries of the under-sheriffs and 
deputy sheriffs as "not less than" nine­
ty-five and ninety per cent of the sal­
ary of the sheriff respectively. The 
House Committee on Townships and 
Counties recommended that the Sen­
ate Bill be amended to change the word 
"must" to "may", thereby giving the 
boards of county commissioners discre­
tion in fixing the salaries, and that 
committee further recommended that 
the words "not less than" be deleted so 
as to put a ceiling on the .amount of 
the salary to be fixed by the board. 
The House acting as a Committee of 
the Whole, however, rejected in part the 
amendment proposed by the Commit­
tee on Township and Counties and re­
inserted the mandatory word "must" 
rather than the discretionary word 
"may". However, the Committee of the 
Whole did not reinsert the -words "not 
less than" and so the bill as it passed 
the House makes it mandatory that 
the Boards of County Commissioners 
fix the salaries at ninety-five and nine­
ty per cent respectively, but these per­
centages are the maximum tihat may be 
allowed by the boards of oounty com­
missioners. 

The bill as it originally passed the 
Senate provided that it would take ef­
fect upon its passage and approval by 
the governor. However, the House Com­
mittee of the Whole deleted that pro­
vision, and consequently the bHI will 
not become effective until July 1, 1951. 
Consequently, the under-sheriffs, and 
deputies may not be allowed the in­
crease -in salary until July 1, 1951, and 
hence there is no present problem con­
cerning the current budget of the coun­
ties. Of course, provision must be made 
to pay this increase when the next 
budget is prepared. 

In my opinion the new law does not 
violate either Art. V, Section 31 nor 
Article V, section 26 of the Montana. 

Constitution. Article V, section 26 pro­
hibits the legislative assembly from 
passing local or special laws regulating 
county or township affairs, but since 
Chapter li36, supra., relates to all de­
puty sheriffs and undersheriffs in all 
counties it is general in its operation 
and not special and hence not within 
the constitutional ban. See Adami v. 
County of Lewis and Clark. 114 Mont. 
557, 560. 

Further, deputy sheriffs and under­
sheriffs are not public officers within 
the meaning of the term as it is used 
in Section 31, Art. V of the Montana 
Constitution. This latter section of the 
Constitution prohibits the legislative 
assembly from increasing or decreasing 
the salary or emoluments of a public 
officer after his election or appoint­
ment. However, the Montana Supreme 
Court in the Adami. case, cited above, 
held that since under-sheriffs and de­
puties hold their positions at the will of 
the sheriff that they !lire not public of­
ficers. state ex reI Boyle v. Hall, 53 
Mont. 595. State ex reI. Rusch v. Board 
of County Commissioners of Yellow­
stone County, 121 Mont. 162. 

Therefore, it ·is my opinion that 
Chapter 136, Session Laws of 1961 
which makes it mandatory for boards 
of county commissioners to !fix the sal­
aries of undersheriffs and deputy 
Sheriffs at a fixed percentage of the 
the salary of the officer under whom 
tlhey serve does not violate Article V. 
Section 26 nor Article V. Section 31 of 
the Montana Constitution. 

Very truly yours, 
ARNOLD H. OLSEN 
Attorney General 

Opinion No. 10 

Nepotism-Appointment of Assistants 
-Powers of Board of County 

Commissioners-Stenographer To 
County Attorney 

Held: (1) The board of county com­
missioners, while having the 
power to authorize the appoint­
ment of a stenographer in the 
office of the county attorney 
when such stenographic service 
is necessary to properly dis­
charge the duties of that offi­
cer does not have the power to 
make the appointment. 
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