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terms of a majority of the board of 
trustees expiring in anyone year; 
provided, that it shall be determined 
by lot what trustee shall hold over, 
and for what term." 

As there are five trustees in your 
district, two of whose terms will expire 
in 1951, the election of a candidate to 
fill the unexpired term resulting from 
the yacancy would then result in a 
majority of the trustees being elected 
at the next school election. Section 75-
1617 contemplates that the terms of 
tustees be aJITanged to prevent the 
terms of a majority expiring in anyone 
year. In the case of Kuhl v. Kaiser, 95 
Mont. 550, 27 Pac. (2d) 1113. the court 
considered the above code sections and 
held that there is no cornlict between 
the sections and that the word "term" 
applies to the office and not to the 
persons and under section 75-1614 a 
person appointed to fill a vacancy holds 
until the next annual election at which 
time a trustee is elected for the unex
pired term. The fact that a majority of 
trustees will be elected is not violative 
of Section 75-1617. What is prohibited 
by the Section is the expiration of the 
terms of a maJority of the trustees at 
the same time. The election of a trustee 
for the unexpired term will in no way 
change the expiration of the terms 
with the result that at some future 
date the terms of a majority will expire 
at the same time. 

This will mean in the next election 
in y;our county two trustees will be 
elected each for a three year term and 
one trustee elected to fill the vacancy 
and who shall hold office for the un
expired term of the person originally 
elected. 

It is therefore my opinion that a 
majority of the board of trustees of a 
school district may be elected at the 
annual election when one of the trus
tees so elected will fill the unexpired 
tellm resulting from a vacancy in the 
office. 

Very truly YOUTS, 
ARNOLD H. OLSEN 
Attorney General 

Opinion No.8 

Militia and Military-National Guard 

Held: The Commissioned officers of 
the Montana Air National 

Guard Squadron are eligible 
for the uniform allowance 
which is paid annually on the 
first day of April of each year 
even though the Squadron has 
been alerted for Federal Ser
vice as of April 1, 1951. 

Ma.rch 21, 1951. 
S. H. Mitchell 
Brigadier General, AGC, Mont. NG 
The Adjutant General 
Helena, Montana 

Dear General Mitchell: 

Your letter of February 9, to tlhe 
state Board of Examiners has been 
forwarded to me for my opinion on the 
question of whether the commissioned 
officers of the Montana Air National 
Guard Squadron Me eligibLe for the 
unl!form allowance paid annually on 
the first da-y of April in each year in 
view of the fact that the Squa-dron has 
been alerted for Federal Service as of 
April 1, 1951. 

I believe that a study of the past 
and present law on this subject reveals 
the answer. The first l.aiw in Montana 
authorizing a uniform allowance for 
officers of the militia was Section 79, 
Chapter 145, Session Laws of 1911, 
which read a-s follows: 

"To assist in providing the neces
sary uniform and eqUipment each 
commissioned officer shall receive, 
after his first years service as such, 
an a:llowance of forty dollars. and 
each year thereafter such amount, 
not exceeding the sum of twenty-five 
dollars, as he shall have expended; 
provided that he has performed sev
enty-five percent of all ordered duty, 
and provided further that each 
mounted officer shall receive an ad
ditional sum of ten dollars ($10.00) 
annually, but before any money is 
paid to -any such officer he shall fur
nish vouchers to the Adjutant Gen
eral showing that such expenditures 
have been made. and all such claims 
shall be audited and paid as other 
claims against the state. (Emphasis 
supplied) 

The present law is Section 77-148, 
Revised Codes of Montana, 1947, which 
reads as follows: 

"77-148. (1370) Uniform Allowance 
of Officers. Every commissioned offi-
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cer of the organized militia of Mon
tana shall, within sixty days from the 
date of the order whereby he shall 
have been appointed, provide him
self, at his own expense, with the 
al'IIlS, uniforms, and equipments pre
scribed by the governor for his rank 
and assignment. 

There shall be 'audited and paid 
annually on the first d-ay of April in 
each year, to each properly armed, 
uniformed, and equipped officer of 
the .active service of the organized 
militia of Montana, a uniform allow
ance of thirty-five dollars for dis
mounted officers and fifty dolLars for 
mounted officers." 

The 1911 law shows that it was the 
intention of the Legislature to assist in 
providing the necessary unHonns, but 
that ,before an of·ficer could receive this 
assistance he had to furnish his own 
uniform for the first year, at his own 
expense, give a full year's service during 
which he had to perform seventy-five 
per cent of all ordered duty, and show 
that he had expended, for uniforms or 
equipment, the amount to be received 
from the state. See in this connection 
Volume 4, Opinions of the Attorney 
General at page 176. 

All of this indicates that the uniform 
allowance had to be earned. In other 
words, payment was made after certain 
conditions had been met, and was in 
the nature of a reimbursement. The al
lowance was not granted first with the 
cond-itions being complied with later. 

Turning to Section 77-148, supra, it is 
to be noted that initially every commis
sioned officer of the organized militia 
must provide his uniform at his own 
expense, and that thereafter, annually 
on the first day of April, the officer 
shall receive a certain uniform ·allow
ance. Even thoug1h the present law doeS 
not contain as many conditions that 
have to be met in order to be eligible 
for the un.i!form allowance as did the 
1911 law, it is my opinion that the pre
sent uniform allowance is also in the 
nature of a reimbursement. 

Applying the above to your question 
it follows that the uniform allowance 
payment to be made on April I, 1951, is 
for the past year and not ·for the en
suing year. Hence, the fact that the 
Squadrcn has been alerted for Federal 
Service as of April I, 1951, does not 
affect the officers eligibility for the 

uniform allowance payment even 
though the statute does provide for 
payment on April 1. 

It is my opinion that the commis
sioned officers of the Montana Air Na
tional Guard Squadron are eligible for 
the uniform allowance which is paid 
annually on the first day of April in 
each year even though the Squadron 
has been alerted for Federal Service 
as of April I, 1951. 

Very truly yours, 
ARNOLD H. OLSEN 
Attorney General 

Opinion No.9 

Constitutional Law-Salaries of 
Undersheriffs and Deputy Sheriffs 

-Public Officers 

Held: Chapter 136, Session Laws of 
1951, which makes it mandatory 
for boards of county commis
sioners to fix the salaries of un
dersheriffs and deputy sheriffs 
at a fixed percentage of the sal
ary of the officer under whom 
they serve does not violate Arti
cle V, Section 26 nor Article V, 
Section 31 of the Montana. Con
stitution. 

March 28, 1951. 
Mrs. Otto Powell, Chairman 
Board of County Commissioners 
Cascade County 
Great Falls, Montana 

Dear Mr. Powell: 

You have requested my Opl11l0n on 
the effect of Senate Bill 7.7, which will 
be Chapter 136 of the Session Laws of 
1951. This Act provides for an increase 
in the salaries of undersherHfs and de
puty sheriffs. You inquire as to what 
effect it will have on your budget and 
also whether it violates the constitu
tional prOvisions prohibiting class 
legislation and special laws. 

The Act in question was an amend
ment to Section 25-604, Revised COdes 
of Montana, 1947. Section 25-604, supra, 
relates to the power of boards of coun
ty commissioners to fix the number 
and salaries of deputies 'and assistants 
in the various county offices. There was 
added to the end of the present code 
section the following two sentences: 

"In fixing the compensation allow-
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