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Turning now to Section 84-3205
(2439) Revised Codes of Montana, 1947,
we note that it was enacted in 1913
and reads now, as it did then, as follows:
"(2439) Moving Pictures ShowsAmount of License. No license shall
be required for the operation or exhibition of moving picture shows in
any city, town, or village where the
population does not exceed one thousand five hundred. In all other cities
the license shall be twenty-five dollars per year."
By Chapter 91, Laws of 19~7, the
Legislature passed a more comprehensive licensing act for motion picture
theaters than Section 84-3205 (2439).
supra. This act provides for licensing
by the State Board of Equalization,
and that the license fees be based
upon the gross proceeds from ticket
saies.
On FebruarY 5, 1940, in Opinion
No. 196, at page 208 of Volume 18,
Opinions of the Attorney General, the
Attorney General held:
"Since Chapter 91, Laws of 1937,
is h conflict with Section 2439, R. C.
M., 1935, (now Section 84-3205, R. C.
M., 1947) in respect to the movie
theaters to be taxed, in the amount
of the tax, in the officers charged
with collection of the tax and the
use of the funds collected said Section 2439 is repealed by said Chapter 91."
To hold that Section 84-3205 is now
operative would require either overruling the opinion made in 1940, or
finding that subsequent acts of the
Legislature have served to re-enact
this section. Section 2439, Revised
Codes of Montana, 19~, has been carried forward into the 1947 codes as
Section 84-3205, but has never been
amended since it was first enacted in
1913.
The Supreme Court of Montana
said in State ex reI. Barr v. District
Court, 108 Mont. 433; 91 Pac. (2d) 399,
that although an opinion of the Attorney General is not binding upon
the Supreme Oourt, even though acquiesced in by severnl legislative sessions, it is entitled to respectful consideration and will be upheld if not
palpa bly erroneous. I do not find
Opinion 196 of Volume 18 erroneous.

Does the carrYing forward of this
section into the 1947 Codes and the adoption of the Codes by the 1951 Legislative Assembly now make Section 843205, (2439) operative? I think not.
The Code Commissioners in annotating
noted that this Section had been held
to have been impliedly repealed by
Chapter 91, Laws of 1937, in Opinion
No. 196 of Volume 18. By Section 4 of
Chapter 266, Laws of 1947, it was contemplated by the Legislature that Code
Sections that might have been repealed by implication would be placed in
the 1947 Codes. This Section 4 reads
in part:
"The following modifications in
the requirements by Chapter 184,
Session Laws of Montana, 1945, are
hereby made and the Code Commissioner is hereby authorized to
elimiIlJate from the Revised Codes of
Montana of 1947, the following matters now specified in said Chapter
184. • ....
(d) References to opinion of the
Attorney General excepting those
cases where the Attorney General
has held an Act unconstitutional or
no longer operative." (emphasis supplied)
Moreover, when a statute repealed
by implication is carried forward into
the new Codes it does not thereby become a law. State v. Zorn, 99 Mont.
63; 41 Pac. (2d) 513, and State v. Holt,
121 Mont. 459; 194 Pac. (2d) 651.
Therefore, it is my opinion that
Section 84-3205 (2439), Revised Codes
of Montana, 1947, was impliedly repealed by Chapter 91, Laws of 1937,
and that the -carrying forward of Section 84-3205, into the 1947 Codes and
the adoption of the Codes by the 1951
Legislative Assembly does not thereby revive Section 84-3205.
VerY truly yours,
ARNOLD H. OLSEN
Attorney General
Opinion No. 53
Cities and Towns-Bonds Issued for
Sewer Purposes-Special Improvement
Districts-Metropolitan Sanitary
Districts.
Held: The city of Polson by the issuance of general obligation

OPINIONS OF THE ATTORNEY GENERAL

73

bonds to provide additional
funds for the construction of a
sewer, has complied with the
requirements of Public Law 255,
81st Congress.

"All moneys arising from the sale
of such bonds shall be paid to the
city or town treasurer and shall be
immediately available for the purpose or purposes for which the bonds
were issued and for no other purpose."

December 29, 1951.

The brullot submitted at the election
for the bonds in question stated the
bonds would be issued "for the purpose of obtaining funds for the building and construction of a sewer system,
to be used for sanitary and other
drainage purposes for and within the
city of Polson, Lake County, Montana."
The funds are limited in their use
to sewer construction. Section 11 of
Article XII states in part:

Dr. G. D. Carlyle Thompson
Executive Officer
State Board of Health
state C!l!pitol
Helena, Montana
Dear Dr. Thompson:
You have requested my opinion as
to whether the City of Polson has
complied with Public Law 255, 81st
Congress, 1st Session, by issuing general obligation bonds. You advise me
that a special improvement district was
created in the City of Polson for the
purpose of building a sanitary sewer
and in addition the general obligation
bonds were issued to furnish funds for
the same purpose.
Public Law 255, appropriated $100,000 for the repair and rehabilitation
of the drainage system with the proviso:
"That the said city or the residents
in the affected area form a drainagesanitation district and levy as assessment to provide additional funds
to convert the drainage lines into
a dual purpose system for drainage
and sewer disposal purposes and agree to take title to the system and
operate and maintain it in perpetuity."
Your question is directed to the general obligation bonds, as it is assumed
that the special improvement district
complies with the above quoted portion of the federaI law
Geneml obligation bonds issued by
a city are initiated by a petition of
qualified electors who are taxpayers,
Section 11-2306, Revised Codes of Montana, 1947, and voted upon by registered
electors who are taxpayers within the
city. Section 11-2310, Revised Codes of
Montana, 1947. The bonds, when issued,
are obligations of the city and the full
faith and credit of the city are pledged
for the payment of the same. Section
11-2319, Revised Codes of Montana,
1947, provides in part:

"Taxes shall be levied and collected by general laws and for public purposes only."
The bonds could not be issued nor
taxes levied to pay the bonds unIess
the funds were to be used for a public
purpose, the construction of sewers.
Section 11-104, Revised Codes of
Montana, 1947, grants general corporate powers to cities including the
power to hold and purchase property.
There can be little question that the
City of Polson was acting within its
powers in issuing the general obligation bounds for the construction of a
sewer system which will be the property of the city otherwise Section 11 of
Article XII would be violated.
The city of Polson followed the proper procedure to meet its contribution
to the project of constructing a drainage-sanitary sewer. Chapter 36 of Title
11, Revised Codes 'of Montana, 1947,
which permits the creation of "Metropolitan Sanitary Districts" is primarily
designed for the creation of districts
embracing both City property and
county property outside the municipal
limits. The legal entity established by
the creation of a metropolitan sanitary
district would nut have greater powers
or 'assume any greater responsibility
than a city which issues general obligation bonds for sewer purposes.
The provisions of Public Law 255,
81st Congress, 1st Session requires that
Polson form a district for sewer purposes to provide additional funds for
the sewer and take title to the system
and maintain it. The funds are available from the special improvement dis-
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trict and the general obligation bonds;
title to the system must be in the
city as public funds can only be used
for public purposes and the obligation
to maintain the system is an implied
duty of the municipal corporation.
It is, therefore, my opinion that the
city of Polson by the issuance of general obligation bonds to provide additional funds for the construction of a
sewer, has complied with the requirements of Public Law 255, 81st Congress.
Very truly YOI.;rS,
ARNOLD H. OLSEN
Attorney General
Opinion No. 54
Schools and School Districts-High
School Districts-contracts for Water
and Sewer-School Trustees.
Held: I.....The board of trustees of
a school district maintaining a
high school and the board of
trustees of a county high school
have the power to enter into
contracts with the State Water
Conservation Board a water
users' assocation for the furnishing of water and sewerage
disposal for the schools of the
district and the county high
school.
2. A high school district, acting through its board of trustees, does not have the power
or authority to enter into a
water and sewarage disposal
contract.
December 29, 1951.
Mr. M. L. Parcells

County Attorney
Stillwater County
Columbus, Montana
Dear Mr. Parcells:
You have requested my opinion
concerning the authority of a high
school district and a school district to
enter into water and sewerage service
contracts with the State Water Conservation Board and a water users' association.
The contracts provide for annual
payments over a period of years for

the services furnished. The school districts would be participating purchasers
in the water users' association.
The case of Farmers State Bar>k v.
City of Conrad, 100 Mont. 415, 47 P.
(2d) 853, approved the execution of
such contracts by a city, and the reasoning in the case would apply to
school districts. An opinion of this Office, Opinion No. 238, Vol. 18, Report
and Official Opinions of the Attorney
General, approved such contracts for
school districts and I agree with this
opinion.
A high school district is to be distinguished from a school district as a
high school district has limited powers.
Section 75-oW05, Revised Codes of Montana, 1947, as amended, states:
"The high school districts created
under the provisions of this act, are
for construction, repair, improvement
and equipment purposes only and it
shall not be construed so as to interfere with or repeal any existing laws
relating to the maintenance or operation of high schools within the county."
This is a specific limitation on the
powers of a high school distJrict and it
is' an express recognition that the law
for the government of high schools as
found elsewhere is not altered or repealed. Section 75-4101, Revised Codes
of Montana, 1947, defines a high school
as follows:
"A high school is a public school as
defined in the general school laws
and is an integral unit of the public
school system which comprises fome
one or more of the grades of school
work intermediate between the elementary schools and the institutions
of higher education of the state of
Montana, and which has its own administrative head and corps of teachers under the direct supervision
either of a district superintendent
and the board of trustees of a school
district, or of a county high school
principal and board of trustees of
such county high school as the case
may be."
This statute places the control and
supervision of the high school in the
board of trustees of the school district
maintaining the high school or in the
board of trustees of the county high

