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to prevent the bestowal of political patronage by reason of relationship rather than merit. These statutes Me
Sections 59-518 to 59-520 R. C. M.,
1947. Section 59-519, supra, makes it
1m lawful for any member of any board
to appoint to any position of trust or
emolument any person related to him
within the fourth degree by consanguinity, or within the second degree by
affinity.
Consanguinity is the relationship
that exists between persons who have
descended from the same stock or common ancestor. This relationship may
be either lineal or collateral. It is lineal
if one descends in 'a direct line from
the other. It is collateral if the persons
descend from the same stock, but a
collateral relationship dif.fers from a
lineal relationship in t'hat the persons
do not descend from one another. See:
Section 91-407, R. C. M., 1947, 8A
Words and Phrases 178.
Affinity is defined as the tie which
arises from marriage between the husband and the blood rl'ations of the wife,
and between the wife and the blood
relations of the husband. The rule for
determining degrees of affinity is that
the husband is related by affinity to
the consanguines of his wife in the
same degree that his wife is related to
her consanguines by consanguinity and
vice versa.
'
There Me two different ways of determining degrees of relationship by
consanguinity. One is the common law
method which was derived from canon law, and the other is the civil
law method. Montana like most of the
States of the union has adopted the
civil law method of determination. Section 91-406, R. C. M., 1947. Section 91410, R. C. M., 1947, gives the method
of computation of relations in a collateral line. This secti'On provides as
follows:

member of the Board of County Commissioner is related to her sister's daughter in the third degree by consanguinity. That is, from the wife to her
father, who is the common ancestor,
is one degree, from the father to the
wife's sister is two degrees; and from
the sister to her daughter is three degrees. The member of the board is
therefore related to the prospective appointee by affinity in the third degree,
because he is related by affinity to the
blood relations of his wife in the same
degree as the wife is related to them by
consanguinity. Hence, I agree with your
opinion that the appointment fillV be
made without contravening the nepotism statutes as the parties involved
are outside the scope of Section 59-519,
supra.

"In the collateral line the degrees
are counted by generations from one
of the relations up to the common
ancestor, and from the common ancester to the other relations. In such
computation the decedent is excluded, the relative included, and the
ancestor counted but once. Thus,
brothers are related in the second
degree; uncle and nephew in the
thirct degree; cousins germaine in
the fourth and so on."
Thus, in your case the wife of the

Held: The Secretary of the Livestock
Commission, who is the general
recorder of marks and brands,
should require proof of adjudication of transfer of the ownership of a brand by a court order
or decree when requested to
show a change of ownership on
his records upon the death of
the record titleholder.

Therefore, it is my opinion that since
the niece of the wife of one of the
members of the board of county commissioners is related to that member in
the third degree by aifinity, she may
be appointed by the board to fill a
vacancy existing in the office of county assessor without violating the nepotism statute as that statute only prohibits appointments of relatitons within the second degree of affinity.
Very truly yours,
ARNOLD H. OLSEN
Attorney General

Opinion No. 50
Livestock-Brands, Recording
Transfer of Title Thereof Upon
Death of Owner
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Mr. Ralph Miracle, Secretary
Montana Livestock Commission
Helena, Montana
Dear Mr. Miracle:
You have asked me whether you,
as general recorder of marks and
brands, should require proof of adjudication of transfer of the ownership
of a brand by court order or decree of
distribution when requested to show a
change of ownership on your records
upon the death of the record titleholder, or whether some procedure other
than probate may be recognized.
Section 46-604, Revised Codes of
Montana, 1947, provides that 'any person, firm or corporation who desires
to use a brand for livestock must make
application to the Secretary of the
Livestock Commission, who is also the
general recorder of marks and brands,
The recorder thereupon deSignates for
the applicant's use some practical
mark or brand distinguishable with
reasonable certainty from all other
marks and brands recorded, or rerecorded, within the period of ten
years immediately preceding the time
of filing the application. The recorder
is required to keep a record of these
brands, as in the act provided, and he
shall designate the position on the animal upon which the mark or brand
shall be placed, and the species of animals on which the brand or mark may
be used.
Every tenth year after 1921 is designated as the year for the 'l'e-recording
of all artificial marks and brands used
to distinguish 'and identify the ownership of domestic animals and livestock,
Section 46-605, Revised Codes of Montana, 1947. In the re-recording year
the general recorder must give notice
that the brands are to be re-recorded,
Section 46-607, Revised Codes of Montana, 1947.

Brands are required to be obtained
from the general recorder and must be
recorded, with him, Section 46-603, Revised Codes of Montana, 1947. The person, firm or corporation in whose name
any mark or brand is of record is entitled to the exclusive use of such mark
or brand on the species of animal and
in the position designated in such record, Section 46-606, Revised Codes. of
Montana, 1947. Prima facie one is the
owner of livestock bearing his recorded brand. Klind v. Valley County Bank
of Hinsdale, 69 Mont. 386, 391; 222 Pac.
439, and Section 46-606, supra. The
law contemplates that the title to the
brand may be transferred, Section 46606, supra.
These code sections and law show
that once a party has obtJained an artificial mark or brand from the general
recorder he becomes the owner thereof
and remains the owner as long as he
re-records the brand each 'l'e-recording
year. The recorded owner has the right
to exclusive use of this recorded brand
which is prima facie proof of ownership of livestock bearing it. These elements plus the right to transfer title
gdve brands the attributes of property,
and it has been held that a livestock
brand is property, Opinion 219, Volume
16, Opinions of the Attorney General.
The transfer of title to property owned by a party at the time of his death
can only be adjudicated by an order
or decree of a court of competent jurisdiction. See Opinion 219, Volume 16,
supra.
Transferring a decedent's title to a
brand in: the books of the recorder
without proof of a court order or
decree would make it possible for the
records to disclose as titleholder someone other than the rightful owner of
the brand.
Sometimes a recorder of titles is authorized by special statutory procedure
to transfer a decedent's title on his records without court action. For example, in Section 53-109, Revised Codes
of Montana, 1947, it is provided that in
certain instances the registrar of motor vehicles may transfer a certificate of ownership and certificate of
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registration of a motor vehicle to the
surviving husband or wife or other
heirs without a court order or decree.
However, in the law on artificial marks
and brands there is no special statutory
procedure for transferring title.
Therefore, it is my opinion that you
should require proof of adjudication
of transfer of the ownership of a brand
by a court order or decree when requested to show a change of ownership
on your records upon the death of the
record titleholder.
Very truly yours,
ARNOLD H. OLSEN

Attorney General

Opinion No. 51
Schools and School District&--County
Superintendent of Schools-Deputy
County Superintendent of Schools,
Qualifications of.
Held: A deputy county superintendent of schools is not required
to have the same qualifications
as those required by law for the
county sup e r i n ten den t of
schools.

December 21, 1951.
Mr. Robert Hurly
County Attorney
Valley County
Glasgow, Montana
Dear Mr. Hurly:
You have requested my opinion
concerning the qualifications of the
deputy county sup e r i n ten den t of
schools. You ask in particular if the
deputy must have the same qualifications as the county superintendent.
Section 75-1502, R. C. M., 1947, defines the qualifications for county superintendents of schools, which are in
substance that the superintendent must
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meet the Constitutional requirements
for an office holder, have a teaching
certificate, and three years experience.
A deputy superintendent of schO?Is
may be appointed under the authonty
of Section 75-1528, but this statute does
not fix any specific qualifications for
the deputy. However, this has not always been true as in 1947 the legislature in chapter 194 amended what is
now Section 75-1528, by eliminating the
requirement that "SuCh deputy shall
hold a Montana certificate not less in
value than a professional grade certificate." The fact that the legislature
struck from the statute the requirement that the deputy hold a teaching
certificate, is very persuasive that a
certificate is not now a qualification
for a deputy superintendent of schools.
Such a principle was recognized in
State ex. reI. Federal Land Bank v.
Hays, 86 Mont. 58, 282 Pac. 32, where
in the court said,
"It wHl be presumed that the legislature, in adopting the amendment,
intended to make some change in
the existing 18iw, and therefore the
court will endeavor to give some
effect to the amendment."

There is no express statutory authority requiring all deputies to have
the same qualifications as those of the
public officer by who they are appointed. In 43 Am. Jur. 219, the text soates:
"But when the law provides that
a ministerial officer may appoint a
deputy, for whose 8iCts he and his
sureties Me responsible, and does not
limit or restrict him as to whom he
appoints, he has authority to appoint
whomsoever he pleases."
As the primary responsibility of the
faithful performance of the duties of
the office ralls upon the county superintendent, it will be to the best interest of the superintendent to 8ippoint a
capable person whiCh is a safeguard to
the public.
It is therefore my opinion that a deputy county superintendent of schools
is not required to have the same qualifications as those required by law for
the county superintendent of schools.
Very truly yours,
ARNOLD H. OLSEN

Attorney General

