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paid from the funds realized from the
sale of bonds for the construction of a
school.
There is not 11 specific statute concerning the payment of an architect's
fee and directing the manner of its
payment.
Section 75-3922, Revised Codes of
Montana, 1947, provides in part as follows:
.. All moneys arising from the sale
of such bonds shall be paid to the
county treasurer and by him credited
to the school district issuing the
same, and shall be immediately available to the purpose for which
the bonds were issued and no other
purpose."
. In view of this statute it is necessary
to determine whether the expenditures
of funds realized firom the sale of bonds
in payment of an architect"s fee is included within the purpose of the bond
i~ue. A helpful definition of an architect is found in 3 Am. Jur. 998, which
reads as follows:
.. An architect is one whose occupation it is to form or devise plans and
designs and draw up specifications
for buildings or structures, and to
superintend their construction."

It is apparent from this definition
that the work of an architect is supervisory in nature, but enters into the
construction of the building because of
the fact that he plans the building
from its initial stage to completion.
Our Supreme Court in Caird Engineering Works vs. Seven-up Mining
Company, 111 Mont. 471, 111 Pac. (2d)
1267, held that an architect is entitled
to a mechanic's lien for furnishing
plans and specificllltions for, and supervising the construction of 11 building. In granting such a lien the court
recognized that the services of an
arohitect were work and llllbor which
entered into the construction of the
building. If an 'architect may claim a
lien for his fee then such a claim
could also be paid from a building fund
as it would be on the same basis as
any laborer who performed services in
the construction of the building. This
office in opinion No. 105, Volume 16,
Reports and Official Opinions of the
Attorney General held that an architect's fee could be paid from the general fund of a school district, and, by
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implication, also held that such payment could also be made from the
building account.
It is, therefore, my opinion that an
architect's fee for drawing the plans
and specifications for, and supervising
the construction of a school building
may be paid from the proceeds of the
funds realized trom the sale of bonds
for the construction of such a building.
Very truly yours,
ARNOLD H. OLSEN
Attorney General

Opinion No.5
State Lands-State Board of Land
Commi~oners-Disposition of
Improvements upon Surrender of
Certificate of Purchas&-Rights of
Lessee and Purchaser Upon Surrender
of Certificate of Purchase.
Held:

(1) When a purchaser of either
agriculture or grazing land,
owned by the State, surrenders
his certificate of purchase for
cancellation, the improvements
the purchaser bought from the
former lessee may be removed
from such land at any time
within ninety (90) days from
and after the date of such cancellation .But, if such improvements are not removed within
the runety (90) day period, they
shall become the property of the
State of Montana.
(2) When either agriculture or
grazing land, owned by the
State, which was under lease at
the time it was sold, is turned
back to the State by the purchaser neither the purchaser
nor the former lessee have any
preferences in a subsequent
lease when thirty (30) days or
more have elapsed after the
proper termination of the former lease, nor does the former
l~ee's lease continue to be in
effect.

March 10, 1951.
Mr. W. P. Pilgeram
Commissioner of State Lands and
Investments
Capitol Building
Helena, Montana
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Dear Mr. Pilgeram:

You have given me the following
situation:
A holds a lease on a section of
state land classified as either agricultural or grazing land. This land is
sold to B, who, a year later, after
paying the initial payment, getting
a certificate of purchase, and buying
the improvements from the lessee,
feels that he has bid too much. B,
before the contrnct is delinquent,
wishes to sUlTender the contract and
take a lease on these lands.
Based on this statement of fact.s
you have asked me these questions:
1. Does the purchaser, B, remain
the owner of the improvements
when he surrenders his contract, or
will the improvements revert with
the land to the state?
2. Does A, the lessee, continue to
have a lease on this land If B surrenders his contmct to the state?
3. Would either A or B have a
preference to a lease after the surrender and cancellation of the certificate of purchase?

Before answering your speCific questions, I 'Would like to point out that as
far as the legal consequences are concerned there is little or no dif.ference
between a VQlunteer surrender of a certificate of purchase and cancellation
for nonpayment. On this is the following, taken from Opinion No. 366,
Volume 19, Opinions of the Attorney
General:
"state Board 'Of Land Commissioners may, in exercise of proper discretion, cancel certificates of purchase
of state lands although such certificates are in good standing, where
purchaser so requests.
No good reaoon appea.m why the
Board, acting in its discretion and in
observance of the 3ibove powers, ffi3iY
n'Ot, at the request of a holder of a
cel'tificate of purchase, cancel it even
though the certificate may be in gx>od
standing. However, no greater rights
or benefits to the purchaser nor
greater detirlment to the state can inure because of the fact the certificate
is in good standing. In other words,
the status of the parties must be understood to be the same as though

the certificate had been canceled
under the forfeiture clause for default
in payment of installments due
thereunder."
Therefore, we must start with Section 81-924, Revised Codes of Montana,
1947, entitled "Default In Payment Of
Purchase Price-Cancellation Of Certificate." This section contains the answer to your first question. It reads:
"Whenever any purchaser of state
land hereafter sold, or the assignee,
shall default for a period of thirty
(30) days or more in the payment of
any of the installments due on his
certificate of purchase, the certif,icate
shall be subject to cancellation and
the board shall cause to be mailed to
him at his last kn'Own postoffice address a notice of default and pending
cancellation which notice shall give
him sixty (60) additional days from
the date of mailing such notice in
which to make payment of the delinquent installment or installments
with penalty interest. If he fails
to make such payment within
that period the certificate of purchase shall from that date and
without further notice be null and
void, the duplicate of the certificate
in the office of the commissioner
shall be canceled 'and the land under
the certificate shall revert to the
state and such land shall become the
property of the state to the same extent as other state lands and shall be
open to lease and sale, provided that
all buildings, fences and other impl"ovements pl3iCed thereon subsequent to the date of execution of
such certifioate I()f purchase shall be
and remain the property of the purchaser named in said certificate of
purohase or of his heirs, aSSigns, or
devisees; and may be removed from
such land at any time within ninety
(90) days -from and after the date of
such cancellation. If such buildings,
fences, and other improvements shall
not have been removed prior to the
expiration of such ninety (90) day
period, they shall become the property of the state."
Although the section uses the language "placed thereon subsequent to
the date of execution of such certificate
of purchase", when referring to improvements, it is my opinion that improvements already on the land at the
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time of the sale, .and then bought by
the purchaser of the land .from the
former lessee are also within the previsions of this sllatute.
Section 81-402, Revised Codes of
Monllana, 1947, as amended by Section
2, Ohapter 201, Laws of 1949, provides
in part:
". . . All leases of agricultural or
grazing lands, or town 'Or city lots
shall be upon condition that the state
board of land commissioners may in
its discretion, offer said land for
sale at any regular public sale of
state lands held in the county where
the land is situated, upon the same
tel'IIlS, and in the same manner as
land net under lease."
This statutory provision has been incorporated into Agricultumland Grazing Lease-Foml l:8--'Which I understand is new currently in use by the
state BooJrd of Land Commissioners.
This 'l"eads:
"The State Board 'Of Land Commissieners may in its discretion 'Offer
the lands under this lease for sale
at any of the regular public sales of
state Lands held in the county where
the land is situated upon the same
terms and in the same manner as
land not under lease, subject, however, to the rights 'Of the },essee to
cempensation for improvements as
herein provided; and subject also to
the provision that the purchaser wall
net 'be given possession by the State
prior to March 1st next succeeding
the date of sale unless the lease expires prior to that date, except
tm-ough special agreement between
the purchaser and the lessee."
Section 81-405, Revised Codes of
Montana, 1947, contains the provisiens
for renewal and preference rights of
the lessee of state land that is classified as agricultural, grazing, town let,
or city lots. However, it should be noted
that these rlg1hts expire after thirty
(30) days have elapsed after the proper terminatien of the lease. By proper
termination I am, of course, including
the netice to the lessee provided in the
section.
Section 81-924, Revised Codes of
Montana, 1947, heretofore mentioned,
provides tlmt upon the cancellatien of
the certificate, as provided in the sec-
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tion, the land shall be open to lease
and sale.
Therefore, in answer to your three
questions it is my opinion:
(1) When a purchaser of either
agriculture or grazing land, owned by
the state, surrenders his certificate
of purchase for cancellatien, the imPl'ovements the purchaser bought
frem the former lessee may be removed from suoh land at any time
within ninety (90) days from 'and
after the date 'Of SUCh cancellation.
But, if such improvements are not
removed within the ninety (90) day
period, they shall beoome the property of the state of Montana.
(2) That when thirty (30) days,
or more, have elapsed after the proper temlination 'Of the lease as a !result of the sale (which I underslland
is the case in your set of facts) that
the former lessee has ne further
rights in the lease, including the preference right of meeting the highest
bidder on subsequent leasing of the
land. Neither does purchaser B have
any preference rig1ht in or to a subsequent lease.
Very truly yeurs,
ARNOLD H. OLSEN
Attorney General
Note To Opinion No.5

On February 28, 1951, just ,prior to
the issuance of this 'Opini'On, the followingamendment ,adeled to Section 81924, Revised Codes of Mentana, 1947,
became law:
". . . In case of cancellation of
certificate of purchase 'Or surrender
of certificate 'Of purohase and where
the land is again open to lease, the
former lessee shall have the prior
right to lease the tract at the exis~ing
rate or at the rate set 'by competitive
bidding if such occurs." (Chapter 158,
Laws of 1951)
However, this new law d'Oes not aJfect the problem which gave rise to
the request for this opinion because
"No law contained in any 'Of the codes
or other statutes of Montana is retroactive unless expressly so declared."
Section 12-201, Revised Codes of Montana, 1947.
ARNOLD H. OLSEN
Attorney General

