
66 OPINIONS OF THE ATTORNEY GENERAL 

and beautification of the hair, s!alp, 
face, anns or hands ... ·" 

Section 66-801, Revised Codes of 
Montana, 1947, prohibits any person 
from practicing or teaching cosmeto­
logy without a license. Section 66-883, 
Revised Codes of Montana, 1947, sets 
forth the requirements for practicing 
or teaching cosmetology, and also the 
standards that must be maintaned by 
schools that teach cosmetology. Section 
66-804, Revised Codes of Montana, 1947, 
provides ·for the appointment of the 
state examining board of beauty cul­
turists. 

On the other hand, Article XI, Sec­
tion 11 of the Montana Constitution 
provides that the general control and 
supervision of the state university 
sha:ll be vested in the state board of 
education. Section 75-301, Revised 
Codes of Montana, 1947, vests the gen­
eral control and supervison of Mon­
tana State College in the board of ed­
ucation, and Section 75-4()3, Revised 
Codes of Montana, 1947, provides that 
the board of education may prescribe 
the instruction to be given at the var­
ious units of the university system, 
which includes Montana State College. 

Hence, the question arises as to whe­
ther the summer course for cosmetolo­
gists offered 'at Montana state Oollege 
comes under the jurdisdiction of the 
board of education or the board of 
beauty culturists. It is evident that the 
cosmetology law, Sections 66-801 to 66- . 
818, Revised Codes of Montana, 1947, 
was only intended to provide state re­
gulatIon for schools of cosmetology that 
are conducted in beauty shops. Mon­
tana State College does not offer a 
regular course or a degree in cosme­
tology, but rather only offers a short 
course for cosmetologists in the sum­
mer as a public service. The Montana 
Supreme Court ha.s TecogniZed the 
right of the board of education to au­
thorize the university to perform wid­
er functions than mere scholastic in­
struction, and has recognized that the 
state university may properly be char­
.acterized as a development arm of the 
state and as such may use its facilities 
to aid individuals, professions and in­
dustries. See state ex reI. Public Ser­
vice Commission v. Brannon, et aI., 86 
Mont. 200, 283 Pac. 202. 

Therefore, it is my opinion that the 
state board of education may offer a 
course in cosmetology at Montana 

State College and the faculty members 
who teach the course need not have 
a license from the state board of beau­
ty culturists, although it is within the 
power of the state board of education 
to require that the person who teaches 
hair styling must have a Montana li­
cense to teach cosmetology. 

It is also my opinion that, in the ab­
sence of some affirmative action by 
the board of education to the conti-alY, 
the examining board of beauty cul­
turists does not have jurisdiction over 
the summer cosmetology course offer­
ed at Montana State College. 

Very truly yours, 
ARNOLD H. OLSEN 
Attorney General 

Opinion No. 49 

Nepotism-Relationship by Affinity­
Appointments. 

Held: A person who is the niece of 
the wife of one of the mem­
bers of the Board of County 
Commissioners may be appoint­
ed to fill a vacancy existing in 
the office of county assessor. 
without violating the nepotism 
statute. The parties are related 
by affinity in the third degree 
and therefore outside the scope 
of the nepotism statute which 
only pre v e n t s appointment 
when the parties are related in 
the second degree by affinity. 

November 24th, 1951. 

Mr. Manuel J. Roth 
County Attorney 
Garfield County 
Jordan, Montana 

Dear Mr. Roth: 

You have requested my opinion on 
the following question that has arisen 
in your County: 

"May the Board of County Coo;­
missioners appoint a person to fill 
a vacancy existing in the office of 
county assessor, if the appointee is 
the niece of the wife of one of the 
members of the Board of County 
Commissioners?" 

This question arises because of the 
nepotism statutes, which were enacted 
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to prevent the bestowal of political pa­
tronage by reason of relationship ra­
ther than merit. These statutes Me 
Sections 59-518 to 59-520 R. C. M., 
1947. Section 59-519, supra, makes it 
1m lawful for any member of any board 
to appoint to any position of trust or 
emolument any person related to him 
within the fourth degree by consan­
guinity, or within the second degree by 
affinity. 

Consanguinity is the relationship 
that exists between persons who have 
descended from the same stock or com­
mon ancestor. This relationship may 
be either lineal or collateral. It is lineal 
if one descends in 'a direct line from 
the other. It is collateral if the persons 
descend from the same stock, but a 
collateral relationship dif.fers from a 
lineal relationship in t'hat the persons 
do not descend from one another. See: 
Section 91-407, R. C. M., 1947, 8A 
Words and Phrases 178. 

Affinity is defined as the tie which 
arises from marriage between the hus­
band and the blood rl'ations of the wife, 
and between the wife and the blood 
relations of the husband. The rule for 
determining degrees of affinity is that 
the husband is related by affinity to 
the consanguines of his wife in the 
same degree that his wife is related to 
her consanguines by consanguinity and 
vice versa. ' 

There Me two different ways of de­
termining degrees of relationship by 
consanguinity. One is the common law 
method which was derived from can­
on law, and the other is the civil 
law method. Montana like most of the 
States of the union has adopted the 
civil law method of determination. Sec­
tion 91-406, R. C. M., 1947. Section 91-
410, R. C. M., 1947, gives the method 
of computation of relations in a col­
lateral line. This secti'On provides as 
follows: 

"In the collateral line the degrees 
are counted by generations from one 
of the relations up to the common 
ancestor, and from the common an­
cester to the other relations. In such 
computation the decedent is exclud­
ed, the relative included, and the 
ancestor counted but once. Thus, 
brothers are related in the second 
degree; uncle and nephew in the 
thirct degree; cousins germaine in 
the fourth and so on." 
Thus, in your case the wife of the 

member of the Board of County Com­
missioner is related to her sister's dau­
ghter in the third degree by consang­
uinity. That is, from the wife to her 
father, who is the common ancestor, 
is one degree, from the father to the 
wife's sister is two degrees; and from 
the sister to her daughter is three de­
grees. The member of the board is 
therefore related to the prospective ap­
pointee by affinity in the third degree, 
because he is related by affinity to the 
blood relations of his wife in the same 
degree as the wife is related to them by 
consanguinity. Hence, I agree with your 
opinion that the appointment fillV be 
made without contravening the nepo­
tism statutes as the parties involved 
are outside the scope of Section 59-519, 
supra. 

Therefore, it is my opinion that since 
the niece of the wife of one of the 
members of the board of county com­
missioners is related to that member in 
the third degree by aifinity, she may 
be appointed by the board to fill a 
vacancy existing in the office of coun­
ty assessor without violating the nepo­
tism statute as that statute only pro­
hibits appointments of relatitons with­
in the second degree of affinity. 

Very truly yours, 
ARNOLD H. OLSEN 
Attorney General 

Opinion No. 50 

Livestock-Brands, Recording 
Transfer of Title Thereof Upon 

Death of Owner 

Held: The Secretary of the Livestock 
Commission, who is the general 
recorder of marks and brands, 
should require proof of adjudi­
cation of transfer of the owner­
ship of a brand by a court order 
or decree when requested to 
show a change of ownership on 
his records upon the death of 
the record titleholder. 
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