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will not interfere. (state ex reI. 
School District v. Trumper, 69 Mont. 
468, 222 Pac. 1064,)" 

In the more recent case of East­
man v. School District No. I, 120 Mont. 
63, 180 Pac (2d) 472, the rule announc­
ed in the Kelsey case was quoted with 
approval and it was stated: 

"The rule is well settled in this 
jurisdiction that resort may not be 
had to the courts until adequate re­
medies by administrative boards have 
first been exhausted." 

An appeal by a teacher who was 
dismissed for cause before the expira­
tion of a written contract must be ta­
ken to the county superintendent of 
schools under the provisions of Sec­
tion 75-2411, Revised Codes of Mon­
tana, 1947. This section would not ap­
ply to the facts under consideration as 
it was the refusal to renew her con­
tract which raises the question, and 
the appeal must be taken under the au­
thority of Section 75-1618, Revised 
Codes of Montana, 1947. However, the 
teacher has the right to demand that 
the reason or reasons for dismissal be 
stated ·and a rehearing and recon­
sideration had, under Section 75-2401, 
Revised Codes of Montana, 1947, as a­
mended by Chapter 166, Laws of 1949, 
before taking an 'appeal. 

It is, therefore, my opinion that a 
teacher who has three years of prior 
service and whose contract was not 
renewed must appeal to the county su­
perintendent of schools and then to the 
state superintendent of public instruc­
tion before resorting to the courts for 
a review of the trustees action. 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General 

Opinion No. 48 

Cosmetology-Board of Beauty 
Culturists--Board of Education 

Held: (1) The State Board of Ed­
ucation may offer a course in 
cosmetology at Montana State 
College and the faculty mem­
bers who teach the course need 
not have a license from the 
State Board of Beauty Cultur­
ists, although it is within the 

power of the State Board of Ed­
ucation to require that the 
person who teaches hair styling 
must have a Montana license 
to teach cosmetology. 
(2) In the absence of some af­
firmative action by the board of 
education to the contrary, the 
examining board Of beauty cul­
turists does not have jurisdic­
tion over the summer cosme­
tology conrse offered at Mon­
tana State College. 

MTs. Mary A. Ellis 
Secretary-TTeasurer 

November 23, 1951. 

Montana State Examining Board 

P. O. Box 207 
Butte, Montana 

Dear Mrs. Ellis: 

of Beauty Culturists 

The Montana S tat e Examining 
Board of Beauty Culturists has request­
ed my opinion 'as to whether the course 
in cosmetology for licensed cosmeto­
logists which has be'"n offered by Mon­
tana state College for the past three 
years comes under its jurisdiction. 
Montana State College has offered a 
short summer course for cosmetologists 
for the past three years. The course in­
cluded lecturos in chemistry, arrt, bac­
teriology, dermatology, public speaking 
and psychology. The college also se­
cured the services of 'a "hair stylist" 
who gave lectures and demonstrations 
on various hair styling techniques, and 
the regular faculty members lectured 
on the other subjects. Neither the "hair 
stylist" nor the other faculty members 
are licensed teachers of cosmetology in 
Montana. The summer course in cos­
metology was authorized by the State 
Board of Education. 

Section 66-802, Revised Codes of 
Montana, 1947, defines the practice and 
teaching of cosmetology as follows: 

"The pl'actice and teaching of cos­
metology is defined to be and in­
cludes any or all work g.enerally and 
usually included in the term 'hair­
dressing' and 'beauty culture' and 
performed in so-called hairdressing 
and beauty shops, or by itinerant 
cosmetologists, which work is done 
for the embellishment, cleanliness 
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and beautification of the hair, s!alp, 
face, anns or hands ... ·" 

Section 66-801, Revised Codes of 
Montana, 1947, prohibits any person 
from practicing or teaching cosmeto­
logy without a license. Section 66-883, 
Revised Codes of Montana, 1947, sets 
forth the requirements for practicing 
or teaching cosmetology, and also the 
standards that must be maintaned by 
schools that teach cosmetology. Section 
66-804, Revised Codes of Montana, 1947, 
provides ·for the appointment of the 
state examining board of beauty cul­
turists. 

On the other hand, Article XI, Sec­
tion 11 of the Montana Constitution 
provides that the general control and 
supervision of the state university 
sha:ll be vested in the state board of 
education. Section 75-301, Revised 
Codes of Montana, 1947, vests the gen­
eral control and supervison of Mon­
tana State College in the board of ed­
ucation, and Section 75-4()3, Revised 
Codes of Montana, 1947, provides that 
the board of education may prescribe 
the instruction to be given at the var­
ious units of the university system, 
which includes Montana State College. 

Hence, the question arises as to whe­
ther the summer course for cosmetolo­
gists offered 'at Montana state Oollege 
comes under the jurdisdiction of the 
board of education or the board of 
beauty culturists. It is evident that the 
cosmetology law, Sections 66-801 to 66- . 
818, Revised Codes of Montana, 1947, 
was only intended to provide state re­
gulatIon for schools of cosmetology that 
are conducted in beauty shops. Mon­
tana State College does not offer a 
regular course or a degree in cosme­
tology, but rather only offers a short 
course for cosmetologists in the sum­
mer as a public service. The Montana 
Supreme Court ha.s TecogniZed the 
right of the board of education to au­
thorize the university to perform wid­
er functions than mere scholastic in­
struction, and has recognized that the 
state university may properly be char­
.acterized as a development arm of the 
state and as such may use its facilities 
to aid individuals, professions and in­
dustries. See state ex reI. Public Ser­
vice Commission v. Brannon, et aI., 86 
Mont. 200, 283 Pac. 202. 

Therefore, it is my opinion that the 
state board of education may offer a 
course in cosmetology at Montana 

State College and the faculty members 
who teach the course need not have 
a license from the state board of beau­
ty culturists, although it is within the 
power of the state board of education 
to require that the person who teaches 
hair styling must have a Montana li­
cense to teach cosmetology. 

It is also my opinion that, in the ab­
sence of some affirmative action by 
the board of education to the conti-alY, 
the examining board of beauty cul­
turists does not have jurisdiction over 
the summer cosmetology course offer­
ed at Montana State College. 

Very truly yours, 
ARNOLD H. OLSEN 
Attorney General 

Opinion No. 49 

Nepotism-Relationship by Affinity­
Appointments. 

Held: A person who is the niece of 
the wife of one of the mem­
bers of the Board of County 
Commissioners may be appoint­
ed to fill a vacancy existing in 
the office of county assessor. 
without violating the nepotism 
statute. The parties are related 
by affinity in the third degree 
and therefore outside the scope 
of the nepotism statute which 
only pre v e n t s appointment 
when the parties are related in 
the second degree by affinity. 

November 24th, 1951. 

Mr. Manuel J. Roth 
County Attorney 
Garfield County 
Jordan, Montana 

Dear Mr. Roth: 

You have requested my opinion on 
the following question that has arisen 
in your County: 

"May the Board of County Coo;­
missioners appoint a person to fill 
a vacancy existing in the office of 
county assessor, if the appointee is 
the niece of the wife of one of the 
members of the Board of County 
Commissioners?" 

This question arises because of the 
nepotism statutes, which were enacted 
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