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cal year for the schools and did not 
constitute "cash on hand" at that time. 
However, it Is the lack of appropria
tions in the budg'et which constitutes 
the real barrier to the expenditures of 
this money, as was pointed out above. 
If there has been an increase in enroll
ment so as to constitute an emergency 
within the meaning of the definition 
found in Sections 75-1716 and 75-4521, 
Revised Codes of Montana, 1947, then 
emergency budgets may be adopted and 
the cash on hand may be used to pay 
the 'appropriations of such budgets. If 
emergency budgets are not adopted, 
the funds will be available for use in 
the following fiscal year. 

As these ,federal funds are to be 
used to relieve the local taxpayers from 
the increased load, the money should 
be allocated to 'all of the funds in the 
budget, including the independent 
budgets which are supported by levies 
on the property in the district, in the 
proportionate 'amount each bears to the 
whole. 

It is, therefore, my opinion that the 
funds received by the school districts 
from the Federal Government under 
Public Law 874, 8Ist Congress, shall not 
be used by the school districts in ad
dition to the appropriations found in 
the budgets of the school districts, but 
shall be used to relieve the tax burden 
due to the increased enrollment result
ing from federal installations in the 
districts. 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General 

Opinion No. 47 

Schools and School Districts-Appeal 
to County Superintendents-Teacher's 

Contracts-Teachers Tenure 

Held: A teacher who has three years 
of prior service and whose con
tract was not renewed must 
appeal to the county superin
tendent of schools and then to 
the state superintendent of pub
lic instruction before resorting 
to the courts for a review of file 
trustees action. 

November 13, 1951. 
Mr. Michael J. O'Connell 
County Attorney 
Gallatin Countv 
Bozeman, Monta.na 

Dear Mr. O'Connell: 

You have requested my opmlOn 
cerning the authOrity and jurisdiction 
of a county superintendent to hear an 
appeal by a teacher from the decision 
of the board of trustees refusing to re
new the teacher's contract for the en
suing school year. You advise me that 
the teacher had been employed for 
more than three years. You also state 
that the teacher was granted a re
hearing by the trustees who refused to 
change their previous decision. 

Section 75-1518, Revised Codes of 
Montana, 1947, defines the 'authority of 
the county superintendent to decide 
school disputes and hear appeals as 
follows: 

"He shall decide all matters in con
troversy arising in his county in the 
administration of the school law or 
appealed to him from the decision of 
school officers or boards. An appeal 
may be taken from his decision, in 
which case a full written statement 
of the facts, together with the testi
mony and his decision in the case, 
shall be certified to the state super
intendentfor his decision in the mat
ter, whiCh decision shall be final, 
subject to adjudication or the proper 
legal remedies in the state courts." 

In Kelsey v. School District, 84 Mont. 
453, 276 Pac. 26, the court considered the 
case of a teacher who was dismissed 
without cause and said: 

"From the action of the board in 
discharging the plaintiff she had a 
plain, speedy and adequate remedy
by appeal first to the county super
intendent, and having been unsuc
cessful in that, to the superintendent 
of public instruction. (Peterson v. 
School Board, 73 Mont. 442, 236 Pac. 
670; Kinzer v. Directors of Indepen
dent School Teachers of Marion, 129 
Iowa 441, 6 Ann. Cas. 996, 3 L. R. A. 
(n. s., 496, 105 N. W. 686,) It is un
questionably the policy of this state, 
as declared by the legislative assem
bly, that ordinary school controver
sies shall be adjusted by those who 
aTe specially entrusted with that 
duty. It is not the policy to encourage 
resort to the courts in such matters. 
So long as the school officers act 
legally and within the power express
ly conferred upon them the courts 
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will not interfere. (state ex reI. 
School District v. Trumper, 69 Mont. 
468, 222 Pac. 1064,)" 

In the more recent case of East
man v. School District No. I, 120 Mont. 
63, 180 Pac (2d) 472, the rule announc
ed in the Kelsey case was quoted with 
approval and it was stated: 

"The rule is well settled in this 
jurisdiction that resort may not be 
had to the courts until adequate re
medies by administrative boards have 
first been exhausted." 

An appeal by a teacher who was 
dismissed for cause before the expira
tion of a written contract must be ta
ken to the county superintendent of 
schools under the provisions of Sec
tion 75-2411, Revised Codes of Mon
tana, 1947. This section would not ap
ply to the facts under consideration as 
it was the refusal to renew her con
tract which raises the question, and 
the appeal must be taken under the au
thority of Section 75-1618, Revised 
Codes of Montana, 1947. However, the 
teacher has the right to demand that 
the reason or reasons for dismissal be 
stated ·and a rehearing and recon
sideration had, under Section 75-2401, 
Revised Codes of Montana, 1947, as a
mended by Chapter 166, Laws of 1949, 
before taking an 'appeal. 

It is, therefore, my opinion that a 
teacher who has three years of prior 
service and whose contract was not 
renewed must appeal to the county su
perintendent of schools and then to the 
state superintendent of public instruc
tion before resorting to the courts for 
a review of the trustees action. 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General 

Opinion No. 48 

Cosmetology-Board of Beauty 
Culturists--Board of Education 

Held: (1) The State Board of Ed
ucation may offer a course in 
cosmetology at Montana State 
College and the faculty mem
bers who teach the course need 
not have a license from the 
State Board of Beauty Cultur
ists, although it is within the 

power of the State Board of Ed
ucation to require that the 
person who teaches hair styling 
must have a Montana license 
to teach cosmetology. 
(2) In the absence of some af
firmative action by the board of 
education to the contrary, the 
examining board Of beauty cul
turists does not have jurisdic
tion over the summer cosme
tology conrse offered at Mon
tana State College. 

MTs. Mary A. Ellis 
Secretary-TTeasurer 

November 23, 1951. 

Montana State Examining Board 

P. O. Box 207 
Butte, Montana 

Dear Mrs. Ellis: 

of Beauty Culturists 

The Montana S tat e Examining 
Board of Beauty Culturists has request
ed my opinion 'as to whether the course 
in cosmetology for licensed cosmeto
logists which has be'"n offered by Mon
tana state College for the past three 
years comes under its jurisdiction. 
Montana State College has offered a 
short summer course for cosmetologists 
for the past three years. The course in
cluded lecturos in chemistry, arrt, bac
teriology, dermatology, public speaking 
and psychology. The college also se
cured the services of 'a "hair stylist" 
who gave lectures and demonstrations 
on various hair styling techniques, and 
the regular faculty members lectured 
on the other subjects. Neither the "hair 
stylist" nor the other faculty members 
are licensed teachers of cosmetology in 
Montana. The summer course in cos
metology was authorized by the State 
Board of Education. 

Section 66-802, Revised Codes of 
Montana, 1947, defines the practice and 
teaching of cosmetology as follows: 

"The pl'actice and teaching of cos
metology is defined to be and in
cludes any or all work g.enerally and 
usually included in the term 'hair
dressing' and 'beauty culture' and 
performed in so-called hairdressing 
and beauty shops, or by itinerant 
cosmetologists, which work is done 
for the embellishment, cleanliness 
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