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"The public administrator is allowed to receive and collect for his own
use, for services rendered, the same
fees as are allowed executors and administrators, as provided in Section
91-3407."
Section 91-3407, Revised Codes of
Montana, 1947, provides for a graduated schedule of fees to be allowed administrators and executors depending
upon the amount of the estate administered.
These two sections on their face
appear to be in conflict with each other
and under the general rule the section
that was enacted later would be held
to prevail. Since Section 91-628, supra,
was enacted in 1909 and Section 25237, supra, came into the law as part
of the Political Code of 1895, it would
appear that Section 91-628, supra,
would apply.
However, a closer examination reveals that the two sections are not in
conflict except in those estates where
the aggregate market value of the estate is five hundred dollars OT less, and
in those cases Section 91-628, supra,
would apply.
Section 91-628, supra, was originally
enacted as Section 8 of Chapter 134,
Session Laws of 1909. The 1909 act has
not been amended since it was enacted
and now comprises Sections 91-621 to
91-628 inclusive of the 1947 code. The
1909 act provided a procedure to be followed by the public administrator in
ascertaining the amount of property
left by a decedent for whose estate no
administrator had been appointed. The
Act also outlines a summary procedure
to be followed if the estate is five hundTed dollars or less in value. You will
note that I have underlined the folklwing words of Section 91-628, supra,
"provided for in this act." Since Section 91-628, supra, is the last section of
Chapter 134, Session Laws of 1909, I
believe that it is clear that the legislative intent was that the administrator would be entitled to the fifteen per
cent fee only in those estates worth
five hundred dollars or less.
Section 25-237, supra, is a general
statute and governs the fees to be
allowed a public administrator generally. However, in those estates with
a value of five hundred dollars or less,
Section 91-628, supra, being a special
statute would control. It is the general
rule of statutory construction that if

two statutes deal with the same subject, one in general terms and the
other more minutely and definitely,
the two must be read together and
harmonized if possible, but the special
statute prevails over the general one
to the extent of any necessary repugnancy. Durland v. Prickett, 98 Mont.
399, 39 Pac. (2d) 652; In re Wilson's
Estate, 102 Mont. 178, 56 Pac. (2d) 733,
105 A. L. R. 367.
Therefore, it is my opinion that
(1) If the aggregate market value of
an estate of a deceased person is five
hundred dollars or less in value, then
the public administrator is entitled to
a commission of fifteen per cent of
the total !l.imount of any such estate in
which he acts as administrator, as provided in Section 91-628, Revised Codes
of Montana, 1947.
(2) If the !l.Iggregate market value
of an estate of a deceased person is
over five hundred dollars in value the
fees allowed a public administrator
for administering an estate are governed by Sections 25-237 and 91-3407
Revised Codes of Montana, 1947.
'
Very truly yours,
ARNOLD H. OLSEN

Attorney General
Opinion No. 46
Schools and School DistrictsEmergency Budgets-Federal Funds,
Use of-School Budgets.
Held: The funds received by the school
districts from the Federal Government under Public Law 874,
81st Congress, shall not be used
by the school districts in addition to the appropriations found
in the budgets of the school districts, but shall be used to relieve the tax burdens due to
the increased enrollment resulting from federal installations in
the districts.
November 7th, 1951.
Mr. Ted James

County Attorney
cascade County
Great Falls, Montana
Dear Mr. James:
You have requested my opinion concerning the use of federal funds re-
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ceived by school district #1 of your
county from the federal government by
virtue of Public Laws 874. You advise
me that there has been a material increase in school enrollment due to
new federal agencies established in
your city. The sum of $34,451.51 was received from the federal government after June 30, 1951, as assistance to the
school district. Your specific question
is directed to the proper use of this
money under our school budget law.
Public Law 874, 81st Congress, reads
in part as follows:
"Section 1. In recognition of the
responsibility of the United States
for the impact which certain federal
activities have on the local educational agencies in the areas in
which such activities are carried on,
the congress hereby declares it to be
the policy of the United States. to
provide financial assistance (as set
forth in the following sections of this
act) for those local educational agencies upon which the United states
has placed financial burdens by reason of the fact that(1)
the revenues available to such
agencies from local sources have been
reduced as the result of the acquisition of real property by the United
States; or
(2) such agencies provide education for children residing on federal
property; or
(3) such agencies provide education
for chilclTen whose parents are employed on federal property; or
(4) There has been a sudden and
substantial increase in school attendance as the result of federal
activities."
The obvious purpose of the congressional act is to relieve in part the taxpayers in your locality from the increased burden on your schools.
While the federal money was granted to the school district to relieve the
tax load, yet the congreSSional act did
not alter the operation of our budget
laws or school finance statutes.
From the correspondence submitted
with your letter, it appears that the
federal money was not included in income for the current school budget, as
the funds were received subsequent to
the computation of the budget. It is
the proposal of the school board to
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use the money under an additional federal funds budget.
The basis of our school finance system is a per capita distribution of district, county and state funds for the
support of the schools allocated on the
basis of "the average number belonging"
or the attendance for the previous
school year. Sections 1 and 2, Chapter
199, Laws of 1949. This act, Chapter 199,
Laws of 1949, established a. "foundation
program" for our schools which is not
only a minimum standa:rd but also a
maximum standard with certain permissive increases authorized. That the
total amount of the general fund expenses shall not exceed the found'ation
program, with permissive increases and
voted levies, is provided in Section 9
and 14 of Chapter 199, Laws of 1949, as
amended by Chapter 208, Laws of 1951.
The items in the budgets which are
to be expended during the year constitute appropriations and the trustees
cannot under Sections 75-17.14 and 754519, Revised Codes of Montana, 1947,
exceed the total of these items. If additional expenses are incurred they are
not liabilities of the district.
It appears that the trustees of the
school district in your county attempted to set up an independent budget for
the expenditure of the funds received
from the federal government, although
there is no statutory authority for such
a procedure. As was previously pointed
out, the sum of money received was
a reimbursement for the additional expense to the district. If an additional
budget to spend the money is created
and the foundation program is exceeded, then there will be no relief to
the taxpayers and the purpose of the
grant will thus be defeated.
It is true that an independent transportation budget is adopted each year,
but this is done by virtue of Section
75-3414, Revised Codes of Montana,
1947, which specifically states that such
a budget shall be provided. Similar
budgets are used for vocational training, and school lunch program, but
these activities are independent of,
and an adjunct to the operation of the
schools under the general school lalWS,
as is apparent from a reading of Sections 75-4245 and 75-4802, Revised
Codes of Montana, 1947.
As you stated in your letter the funds
in question were not received until
after June 30, 1951, the end of the fis-
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cal year for the schools and did not
constitute "cash on hand" at that time.
However, it Is the lack of appropriations in the budg'et which constitutes
the real barrier to the expenditures of
this money, as was pointed out above.
If there has been an increase in enrollment so as to constitute an emergency
within the meaning of the definition
found in Sections 75-1716 and 75-4521,
Revised Codes of Montana, 1947, then
emergency budgets may be adopted and
the cash on hand may be used to pay
the 'appropriations of such budgets. If
emergency budgets are not adopted,
the funds will be available for use in
the following fiscal year.
As these ,federal funds are to be
used to relieve the local taxpayers from
the increased load, the money should
be allocated to 'all of the funds in the
budget, including the independent
budgets which are supported by levies
on the property in the district, in the
proportionate 'amount each bears to the
whole.
It is, therefore, my opinion that the
funds received by the school districts
from the Federal Government under
Public Law 874, 8Ist Congress, shall not
be used by the school districts in addition to the appropriations found in
the budgets of the school districts, but
shall be used to relieve the tax burden
due to the increased enrollment resulting from federal installations in the
districts.
Very truly yours,
ARNOLD H. OLSEN,
Attorney General
Opinion No. 47
Schools and School Districts-Appeal
to County Superintendents-Teacher's
Contracts-Teachers Tenure
Held: A teacher who has three years
of prior service and whose contract was not renewed must
appeal to the county superintendent of schools and then to
the state superintendent of public instruction before resorting
to the courts for a review of file
trustees action.
November 13, 1951.
Mr. Michael J. O'Connell
County Attorney
Gallatin Countv
Bozeman, Monta.na

Dear Mr. O'Connell:
You have requested my opmlOn
cerning the authOrity and jurisdiction
of a county superintendent to hear an
appeal by a teacher from the decision
of the board of trustees refusing to renew the teacher's contract for the ensuing school year. You advise me that
the teacher had been employed for
more than three years. You also state
that the teacher was granted a rehearing by the trustees who refused to
change their previous decision.
Section 75-1518, Revised Codes of
Montana, 1947, defines the 'authority of
the county superintendent to decide
school disputes and hear appeals as
follows:
"He shall decide all matters in controversy arising in his county in the
administration of the school law or
appealed to him from the decision of
school officers or boards. An appeal
may be taken from his decision, in
which case a full written statement
of the facts, together with the testimony and his decision in the case,
shall be certified to the state superintendentfor his decision in the matter, whiCh decision shall be final,
subject to adjudication or the proper
legal remedies in the state courts."
In Kelsey v. School District, 84 Mont.
453, 276 Pac. 26, the court considered the
case of a teacher who was dismissed
without cause and said:
"From the action of the board in
discharging the plaintiff she had a
plain, speedy and adequate remedyby appeal first to the county superintendent, and having been unsuccessful in that, to the superintendent
of public instruction. (Peterson v.
School Board, 73 Mont. 442, 236 Pac.
670; Kinzer v. Directors of Independent School Teachers of Marion, 129
Iowa 441, 6 Ann. Cas. 996, 3 L. R. A.
(n. s., 496, 105 N. W. 686,) It is unquestionably the policy of this state,
as declared by the legislative assembly, that ordinary school controversies shall be adjusted by those who
aTe specially entrusted with that
duty. It is not the policy to encourage
resort to the courts in such matters.
So long as the school officers act
legally and within the power expressly conferred upon them the courts

