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It is therefore my opinion that any 
deficiency in state aid for the elemen
tary budget ina joint school is the ob
ligation of the entire area of the joint 
district and ·a levy must be made on 
such area to meet the need. 

Very truly yours, 
ARNOLD H. OLSEN 
Attorney General 

Opinion No. 34 

Child Labor---Employment of 
Minors on Delivery Trucks-Minors 

Held: That the term "machinery" as 
used in Section 10-201, Revised 
Codes of Montana, 1947, does 
not include delivery trucks and 
minors under the age of sixteen 
years can be employed to assist 
in the loading and unloading of 
such trucks. 

August 16th, 1951. 

Mr. Robert C. Brown 
Commissioner of Labor and Industry 
Capitol Building 
Helena, Montana 

Dear Mr. Brown: 

You have requested my opinion on 
the i'ollowing question: 

Can minors under the age of six
teen years be employed to assist in 
the loading and unloading of de
livery trucks or does the term "ma
chinery" as it is used in Section 10-
2()1, Revised Codes of Montana, 1947, 
include such motor vehicles as de
livery trucks? 

Section 10-2()1, Revised Oodes of 
Montana, W47, (formerly Sec. 3095, 
Revised Codes of Montana, 1935) pro
vides ·as follows: 

"Employment of children under 
sixteen years in certain occupations 
prohibited. Any person, company, 
firm, association, or corporation en
gaged in business in this state, or 
any ~nt, officer, foreman, or other 
employee having control or man
agement of employees, or having the 
power to hire <or discharge employees, 
who shall knowingly employ or per
mit to be employed any child under 
the age of sixteen years, to render 

or perform any services, or labor, 
whether under contract of employ
ment or otherwise, in, on or about 
any mine, mill, smelter, workshop, 
factory, steam, electric, hydraulic, or 
compressed-air railroad, or passenger 
or freight elevator, or where any 
machinery is operated, or for any 
telegraph, telephone, or messenger 
company, or in any occupation not 
herein enumerated which is known 
to be dangerous or unhealthful, or 
which may be in any way detrimen
tal to the morals of said child, shall 
be guilty of a misdemeanor and pun
ishable ·as hereinafter provided." 
(Emphasis supplied) 

I believe your inquiry is answered by 
the Montana Supreme Court in the 
case of Shaw v. Kendall, 114 Mont. 323, 
136 Pac. (2d) 748, decided in 1943. In 
that case the plaintiff, a minor child 
of 14 years of age, was employed on 
a threshing machine,and one of the 
questions before the court was whether 
or not the employment of this minor 
under sixteen years of age came with
in Section 10-201, supra. The Court 
held that since the child was not em
ployed in any of the specifically enum
erated occupations, the only language 
of the statute which could have any 
application to the employment, was 
"or where any machinery is operated." 
The Court then held that the employ
ment of the minor child ona thresh
ing machine did not come under this 
language of the statute and in so 
holding quoted the language of the Su
preme Court in Thaanum v. Bynum 
Irrigation District, 72 Mont. 221, 232 
Pac. 528, as follows: 

"By the rule of construction known 
as 'ejusdem generts,' where general 
words follow the enumeration of par
ticular classes of persons or things, 
the geneml words will be construed 
as applicable only to persons or 
things of the same general nature or 
class as those enumerated. The par
tioular words are presumed to des
cribe certain species and the gener
al words to be used for the purpose 
of including other species of the 
S3Jme genus. The rule is -based on the 
obvious reason that, if the legisla
ture had intended the general words 
to be used in their unrestricted sense, 
they would have made no mention of 
the particular classes. The words 
"other" or "any .other" following an 
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enumeration of particular classes 
are therefore to be read as "other 
such like" and to include only others 
of like kind or character." 

Since delivery trucks and other mo
tor vehicles are not specifically enum
erated in Section 10-201, supra, the 
same reasoning would apply as in the 
case of Shaw v. Kendall and it is 
therefore my opinion that the term 
"machinery" as it is used in Section 
10-201, supra, does not include deliv
ery trucks and minors under the age 
of sixteen can be employed to assist in 
loading and unloading such trucks. 

Very truly yours, 
ARNOLD H. OLSEN 
Attorney General 

Opinion No. 35 

County Treasurers-Constitutional 
Law-Public Officers 

Held: A County Treasurer who has 
been elected and serves a com
plete four years term is ineli
gible to be appointed to fill a 
vacancy existing in that office 
during the succeeding four year 
term. 

Mr. J. E. McKenna 
County Attorney 
Fergus County 
Lewistown, Montana 

Dear Mr. McKenna: 

August 17th, 1951. 

You have requested my opinion on 
the following question: 

"May the Board of County Com
missioners appoint as County Trea
surer a man .who had previously 
been elected County Treasurer, and 
served from March, 1947, to March, 
1951, to fill the vacancy created in 
that office because of the resigna
tion of the present County Trea
sarer?" 

The Constitutional provision that 
presents a problem in this situation is 
Article XVI, Section 5 of the Consti
tution of Montana, which provides in 
part as follows: 

" ••• There shall be elected in each 
county the following officers ••• one 

treasurer, who shall be the collector 
of taxes, provided, that the county 
treasurer shall not be eligible to his 
office for the succeeding term; ••• " 

In Volume 19, Official Opinions of 
the Attorney General, Opinion No. 247, 
it was held that a person who had been 
appointed to fill out an unexpired term 
uf a county treasurer who had resign
ed was eligible to be a candidate for 
the office of county treasurer at the 
next election. The rationale of this 
opinion was that the prohibitton a
gainst succession omy applied to trea
surers who had previOusly been elect
ed, and not to appointees. This opinion 
was followed in Volume 20, Official 
OpiniOns of the Attorney General, 
Opinion No. 212 and Volume 23, Of
ficial Opinions of the Attorney Gen
eral, Opinion No. 130. Since there have 
been no Supreme Court decisions on 
the question it is established in Mont
ana that 'an appointee to fill out a va
cancy may hold office for the succeed
ing term. 

Opinion No. 159, Volume 21 of the 
Official Opinions of the Attorney Gen
eral held that a County Treasurer, who 
had been elected in 1944 to fill an un
expired term of the treasurer elected 
at the general election in 1942, does 
not come within the constitutional pro
vision prohibiting the treasurer from 
being eligible to his office for the suc
ceeding term. This opinion was based 
in part on the case of Bailey v. ~ght, 
118 Mont. 594, 168 Pac. (2d) 843. The 
Bailey case held that a person who 
was appointed county sheriff to fill a 
vacancy caused by the death of his 
predecessor and at the next general 
election was elected sheriff, was elected 
only to fill the unexpired term of his 
predecessor and not for a full four 
year term. Hence, Opinion 159, supra, 
reasoned that whether a person had 
been appointed or elected to fill an 
office for an unexpired term he was 
not serving his own term and was 
there!Jre eligible to be elected to the 
office for the succeeding term. 

r-Iowever, Opini<)U 212, Volume 20 of 
the Official Opinions of the Attorney 
General, also held that an elected hold
er ofa full term of office of county 
treasurer could not be a candidate 
for the office until a full term of four 
years had elapsed. The question which 
you asl<: is a further ramification of 
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