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lienholder and mortgagor may wish to
continue their relationship under the
terms of their contract, and the Registrar will then return the money deposited with him to the person depositing the same.
Before accepting any deposit the Registrar should requir~ that the depositor supply evidence that a suit has
been started and that a writ of attachment has been issued.
Very truly yours,
ARNOLD H. OLSEN

Attorney General
Opinion No. 32
Deputy Sheriffs--Counties-Boards of
County Commissioners-Salaries
of Deputy Sheriffs.
Held: A board of county commissioners may not pay a full time deputy sheriff less than ninety
per cent of the salary of the
officer under whom they are
serving. Part time deputy sheriffs must be paid a proportionate salary based on the salary
authorized for 'I. full time deputy.
August 13, 1951.
Mr. John M. Comfort
County Attorney
Madison County
Virginia City, Montana

Dear Mr. Comfort:
You have requested my opinion on
the following question:
1. May the boa:rd of county commissioners divide the salary of one
deputy sheriff into four parts so
that each of four deputy sheriffs
would receive one-fourth of the full
salary of a deputy sheriff as provided by Section 25-604, R. C. M.
1947, as amended by Chapter 136,
Session Laws of 1951?
You advise me that in the past the
sheriff of Madison County has employed four deputy sheriffs, one of whom
is located in each of four towns in the
County, and that part of their salaries
has been paid for by the County and
part by the town in which the deputy
is located. Before the 1951 amendment
it was permissible for the boards of

county commissioners to set the salary
of deputy sheriffs at any 8Imount not
exceeding ninety per cent of the sheriffs salary. You state that such an arrangement proved to be a satisfactory
method of pOlicing the la;rge area of
Madison County.
Madison County although large in
area is comparatively small in population and being a county of the sixth
class is only entitled under the provisions of Section 16-3701, Revised Codes
of Montana, 1947, to one under-sheriff
and one deputy sheriff. However, Section 25-604, sUpra,as amended by
Chapter 133, Session Laws of 1951, provides that the board of county commissioners may allow the various county
officers to appoint a greater number of
deputies than the maximum number
allowed by law, when in the judgment
of the board such greater number is
needed for the faithful and prompt discharge of the duties of the county office. Thus, the board may, if it deems
it necessary, employ as many as four
deputies in Madison County. The question then arises what salary is to be
paid these additional deputies?
Section 25-604, supra, was amended
by Chapter 136, Session Laws of 1951.
The amendatory Act 'Was introduced as
a Senate Bill and after making minor
changes in the body of the existing statute the following sentences were added to the end of the section:
"In fixing the compensation allowed the under-sheriff the bowrd
must fix the same at not less than
ninety-five per cent (95%) of the
salary of the officer under whom
such undersheriff is serving.
"In fixing the compensation allowed the deputy sheriffs the board must
fix the same at not less than ninety
per cent (90%) of the salary of the
officer under whom such deputy
sheriff is serving." (Emphasis supplied)
The bill passed the Senate in the
same form as it was originally introduced. However, when the bill was sent
to the House the House Committee on
Townships and Counties recommended
that the bill be amended by deleting
the under:lined words of these above
quoted sentences, and by inserting the
permissive word "may" for the ·mandatory 'Word "must." The report of this
Committee was only partially accepted
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by the House sitting as a Committee of
the Whole in that the deletion was
concurred in, but the mandatory word
"must" was reinserted for the word
"may". The House also changed the
effective date of the Act to July I, 1951.
In this form the Bill passed the House
and the amendments were concurred
in by the Senate, and the bill became
law upon the approval of the Governor,
although not effective until July I,
1951.
Thus, by tracing the legislative history of Chapter 136, supra, it is clear
that the legislative intent was to make
it mandatory that boards of county
commissioners pay the deputy sheriffs
ninety per cent of the salary of the
sheriff under whom they are serving.
Consequently, if four full time additional deputy sheriffs are employed in
Madison County each must receive
ninety per cent of the sheriff's salary,
and the answer to your question is
"no".
If the board of county commission-

ers deem it to the best interests of Madison County to continue to employ
four deputy sheriffs then the maximum
salary must be paid if the deputies are
on full time duty. However, the board
may, if it chooses, authorize the appointment of additional deputies on a
part time basis. If this is done the appointee will be entitled to a proportionate salary based on the ninety per
cent figure.
Therefore, it is my opinion that a
board of county commissioners may
not pay full time deputy sheriffs less
than ninety per cent· of the srulary of
the officer under whom they are serving.
Very truly yours,
ARNOLD H. OLSEN
Attorney General

Opinion No. 33
Si:hools and School Districts-Joint
School District, Levy for Deficiency
In State Aid
Held: Any deficiency in state aid
for the elementary budget in a
joint school is the obligation of
the entire area of the joint district and a levy must be made

47

on such area to meet the need.
August 15, 1951.
Mr. J. E. McKenna
County Attorney
Fergus County
LeWistown, Montana

Dear Mr. McKenna:
You have requested my opinion concerning the levy to be made on a jOint
school district to meet the deficiency
in state aid on the foundation program
for the elementary budget. You advise
me that Judith Basin County, in whioh
Part of the jOint district is located,
meets the standard of the foundation
program without state aid. You also
state that Fergus County, in which part
of the joint district is situated, requires
state aid in order to achieve the foundation program. As there is a 10 per
cent deficiency in state aid, you would
like to know what area of the joint
district is subject to a levy to supply
the funds for the deficiency.
Section 17 of Chapter 199, Laws of
1949, as amended by Section 1 of Chapter 182, Laws of 1951, contains specific
directions for the computation of the
elementary budgets in joint school districts. This statute reads in part as
follows:
"The balance of the budget over
the foundation program, plus any
deficiency in the state equalization
payment on the foundation program,
shall be an obligation of all parts of the
joint district and the levy for this amount shall be determined by dividing
the amount required by the total taxable valuation of the entire joint school
district."
From the above quoted portion of
Chapter 182, Laws of 1951, it is apparent that any deficiency in state aid
must be met by a levy on the whole
area of the joint school district. This
results in an inequality to that portion
of a jOint district which is located in
a county which does not require state
aid because of the five mill district
levy and the apportionment of the ten
mill county levy are sufficient to meet
the foundation program budget reqUirements. However, the legislature
by this statute, has fixed the means
of meeting the standard of the foundation program and we are bound by this
law.

