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adopted and entered upon the min
utes of said board, permit any state 
institution to retain in its possession, 
under such conditions as the board 
may prescribe, incomes from dormi
tories conducted by state institutions, 
and moneys deposited in trust by 
students, members, inmates or other 
persons, which may be subject to re
fund to the depositors on demand or 
otherwise. The state board of ex
aminers may cancel such permission 
and require the deposit of any or all 
such funds with the state treasurer 
at its pleasure; provided, however, 
that the state treasurer, with the 
consent of the state depOSitory board, 
shall designate depositories for such 
funds and securities, and require in
demnifying bonds or pledged securi
ties sufficient to adequately and pro
perly secure the amounts depoSited 
in said depositories." 

From these statutes it appears to be 
quite clerur that public moneys of the 
State of Montana, in the possession of 
the state Treasurer or under his con
trol, unless specifically excepted, must 
be secured as provided in Section 79"-
301, supra. Hence, the question resolves 
itself down to whether or not the mon
eys which the state institutions retain 
in their possession under Section 79-
603, supra, are excepted from the gen
eral provisions caning for security. 

By Section 2, Ohapter 157, Laws of 
1931, the legislature added the provi
sions in Section 79-603, supra, calling 
for the securities. You will note this 
amendment begins with the word "pro
vided" and was added to the second 
sentence of the statute. It might be 
argued that -because this amendment 
was added to this sentence, which re
quires that the funds be depoSited with 
the State Treasurer when the institu
tion is no longer permitted to retain 
the funds in its possession, that the 
securities are only necessary when the 
funds are in the hands of the State 
Treasurer and not when in the pos
session of the institution. However, it 
is my opinion that the proper interpre
tation is that all funds that may be re
tained by any state institution pur
suant to 79-603 should be secured re
gardless of whether in possession of 
the institution or the State Treasurer. 
This interpretation is the most reason
able one and is in keeping with the 
general rule of 79-301, supra, that pub-

lic moneys should be backed by security 
when deposited. Also, I see no vaJIid 
reason for calling for securities when 
the funds are in the hands of the 
State Treasurer and not when in pos
session of the institution. There is 
just as much reason for :requiring se
curities in one case as in the other. 

In answer to your second question I 
direct your attention to the under
scored portion of Section 79-301, supra. 
You will note that the securities may 
be delivered to the State Treasurer, or 
trustee with some solvent bank. If 
trust receipts are used as provided in 
the second underscored portion of 79-
301, such trust receipts should be held 
by the State Treasurer. The details of 
where the actual securities should be 
held should be worked out with the 
State Treasurer and the State Deposi
tory Board in accordance with the ap
plicable law in Section 79-301, 79-306 
and 79-603, supra. 

It is my opinion that: 
(1) The depositories of funds Il"e

tained in the possession of state in
stitutions under Section 79-603, Re
vised Codes of Montana, 1947, must 
pledge securities sufficient to adequate
ly and properly secure the amounts de
posited in said depositories. 

(2) The actuaJI securities may be 
deposited with the State Treasurer or 
with some solvent bank as trustee. If 
the securities are negotiable and are 
placed in trust with a bank, the trus
tees receipts should be held by the 
state Treasurer. Whether the actual 
securities shall be placed with the s.tate 
Treasurer or in a solvent bank as 
trustee is a detail which should be 
determined by the State Treasurer and 
the State Depository Board. 

Very truly yours, 
ARNOLD H. OLSEN 
Attorney General 

Opinion No. 31 

Attachment of Mortgaged Motor 
Vehicles--Duty of Registrar of l\'lotor 

Vehicles. 

Held: 1. If an attaching creditor de
posits with the Registrar of Mo
tor Vehicles the amount due by 
the debtor to a mortgagee of 
record, the Registrar may re
quire the mortgagee to make a 
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formal assignment of bis inter
est to the attacbing creditor be
fore paying the deposited a
mount over to the mortgagee. 
2. The Registrar of Motor Ve
hicles may require that the at
taching creditor supply evidence 
that a suit has been started and 
that a writ of attachment has 
been issued before accepting tbe 
deposit of the amount due the 
mortgagee. 

August 2, 1951. 
Mr. Lou Boedecker 
Registra.r of Motor Vehicles 
Deer Lodge, Montana 
Attention: Mr. Edward A. Gill, 

Deputy Registrar 

Dear Sir: 

You have requested my opinion on 
following questions: 

1. In the event that a lienholder 
of record files an affidavit in your 
office setting forth the balance due 
under the lien, and the attaching 
creditor deposits this amount with 
the Registrar, should the Registrar 
require that a Writ of Attachment 
be filed by the attaching creditor 
before forwarding the amount de
posited to the lienholder? 

2. In the event such deposit is 
made and forwarded to the lienhold
er by the Registrar, should the Re
gistrar require an assignment by the 
lienholder to the attaching creditor 
of the lienholder's rights? 

At the outset I refer you to my re
cent Opinion No. 26, Volume 24, of the 
Official Opinions of the Attorney Gen
eral for a discussion of the nature of 
the lien created by an attachment. 

Section 52-309, Revised Codes of 
Montana, 1947, sets forth a procedure 
to be followed in attaching mortgaged 
personal property. The holder of a 
chattel mortgage must upon fifteen 
days written notice from the creditor 
of the mortgagor file with the Re
gistrar an affidavit setting forth the 
full amount due under the mortgage, 
and if the mortgagee neglects to file 
his affidavit within this period the 
mortgage has no force and effect as 
against the attaching creditor. The at
taching creditor may either (a) pay 
or tender the amount of the balanre 

due under the mortgage to the mort
gagee Or (b) deposit the balance with 
the County Treasurer and Section 53-
110 substituted the Registrar of Motor 
Vehicles for the County Treasurer. 

In the event that the attaching cre
ditor deposits the balance due with 
your office then I believe that the 
Registrar should immediately notify 
the mortgagee that such a. deposit has 
been made and if the mortgagee desires 
to accept the balance then the Regis
trar should require that the mortgagee 
surrender to the Registrar the note or 
other evidence of indebtedness. Fur
ther, it is my opinion that the Regis
trar should require the mortgagee to 
make a formal assignment of the mort
gage to the attaching creditor. The law 
does not specifically require suoh a for
mal assignment to be made but it is 
my opinion that the Registrar may re
quire such an assignment as a reason
able regulation to keep the records 
straight and protect the Registrar 
from -any liability that may -result from 
the transaction. 

If the lienholder does not desire to 
accept the balanoe which has been de
posited in your office and declines to 
make the formal assignment and sur
render of the note, then the Registrar 
should continue to hold the deposit as 
a bailee until the cause of action that 
gave rise to the attachment is fully 
litigated. If the plaintiff prevails and 
ex:ecutes on the vehicle then the sheriff 
is required by the provisions of 52-309, 
supra, to apply the proceeds of the sale 
to the repayment of the sum deposited 
with the Registrar by the attaching 
creditor and then to apply the balance 
in like manner as the proceeds of sales 
under execution are applied in other 
cases. Thus, the title to the vehicle will 
pass to the vendee at the sheriff's sale 
if the property is sold on execution, 
and the mortgagee or conditional sales 
vendor will be compelled to accept the 
money deposited with the Registrar in 
full payment of his lien against the 
vehicle. 

The Registrar should not take the 
initiative and forward the money to 
the lienholder without first ascertain
ing if the lienholder wishes to accept 
the payment, because it may very well 
be that the debtor may make other ar
rangements for paying his debt, or the 
plaintiff may not be successful in the 
suit, and if such is the case, then the 
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lienholder and mortgagor may wish to 
continue their relationship under the 
terms of their contract, and the Regis
trar will then return the money de
posited with him to the person deposit
ing the same. 

Before accepting any deposit the Re
gistrar should requir~ that the deposi
tor supply evidence that a suit has 
been started and that a writ of at
tachment has been issued. 

Very truly yours, 
ARNOLD H. OLSEN 
Attorney General 

Opinion No. 32 

Deputy Sheriffs--Counties-Boards of 
County Commissioners-Salaries 

of Deputy Sheriffs. 

Held: A board of county commission
ers may not pay a full time de
puty sheriff less than ninety 
per cent of the salary of the 
officer under whom they are 
serving. Part time deputy sher
iffs must be paid a proportion
ate salary based on the salary 
authorized for 'I. full time de
puty. 

Mr. John M. Comfort 
County Attorney 
Madison County 
Virginia City, Montana 

Dear Mr. Comfort: 

August 13, 1951. 

You have requested my opinion on 
the following question: 

1. May the boa:rd of county com
missioners divide the salary of one 
deputy sheriff into four parts so 
that each of four deputy sheriffs 
would receive one-fourth of the full 
salary of a deputy sheriff as pro
vided by Section 25-604, R. C. M. 
1947, as amended by Chapter 136, 
Session Laws of 1951? 

You advise me that in the past the 
sheriff of Madison County has employ
ed four deputy sheriffs, one of whom 
is located in each of four towns in the 
County, and that part of their salaries 
has been paid for by the County and 
part by the town in which the deputy 
is located. Before the 1951 amendment 
it was permissible for the boards of 

county commissioners to set the salary 
of deputy sheriffs at any 8Imount not 
exceeding ninety per cent of the sher
iffs salary. You state that such an ar
rangement proved to be a satisfactory 
method of pOlicing the la;rge area of 
Madison County. 

Madison County although large in 
area is comparatively small in popula
tion and being a county of the sixth 
class is only entitled under the provi
sions of Section 16-3701, Revised Codes 
of Montana, 1947, to one under-sheriff 
and one deputy sheriff. However, Sec
tion 25-604, sUpra,as amended by 
Chapter 133, Session Laws of 1951, pro
vides that the board of county commis
sioners may allow the various county 
officers to appoint a greater number of 
deputies than the maximum number 
allowed by law, when in the judgment 
of the board such greater number is 
needed for the faithful and prompt dis
charge of the duties of the county of
fice. Thus, the board may, if it deems 
it necessary, employ as many as four 
deputies in Madison County. The ques
tion then arises what salary is to be 
paid these additional deputies? 

Section 25-604, supra, was amended 
by Chapter 136, Session Laws of 1951. 
The amendatory Act 'Was introduced as 
a Senate Bill and after making minor 
changes in the body of the existing sta
tute the following sentences were add
ed to the end of the section: 

"In fixing the compensation al
lowed the under-sheriff the bowrd 
must fix the same at not less than 
ninety-five per cent (95%) of the 
salary of the officer under whom 
such undersheriff is serving. 

"In fixing the compensation allow
ed the deputy sheriffs the board must 
fix the same at not less than ninety 
per cent (90%) of the salary of the 
officer under whom such deputy 
sheriff is serving." (Emphasis sup
plied) 

The bill passed the Senate in the 
same form as it was originally introduc
ed. However, when the bill was sent 
to the House the House Committee on 
Townships and Counties recommended 
that the bill be amended by deleting 
the under:lined words of these above 
quoted sentences, and by inserting the 
permissive word "may" for the ·manda
tory 'Word "must." The report of this 
Committee was only partially accepted 
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