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ana, 1947, sUb-section (a) provides that
"the registrar shall not file any mortgage, conditional sales contract, lease
or other lien unless such mortgage, ...
or other lien is accompanied by the
certificate of ownership of such vehicle,
" •. " However, it is clear that this subsection does not apply to possessory
liens such as ,attachments because
otherwise it would be virtually impossible to record such liens, as the certificate of ownership is seldom avahlable
to the attaching creditor.
I have already answered your third
question in part. As I have already said
all that is required to :be recorded is
the notice that the vehicle has been
attached. True, a writ of attachment
issued before a valid summons is absolutely void. Duluth Brewing & Malting Co. v. Allen, 51 Mont. 89, 102; 149
Pac. 494. However, it is not the function of the Registrar to pass on whether the attachment is valid, but rather his function is simply to record
the notice that the vehicle has been
attached, and thereby warn subsequent
creditors or purchasers that the vehicle is involved in litigation.
Fourthly, if the writ of attachment
is used as the statutory notice required by Section 53-110, sub-section
(f), supra, then the Return of the
Sheriff or other evidence that a levy
has in fact been made is necessary before the recording, 'because, I repeat, it
is the levy by the Sheriff toot dates the
lien.
Very truly yours,
ARNOLD H. OLSEN

Attorney General

Opinion No. 27
Taxation-Exemptions, When Property
Not Used Exclusively for Religious
Worship
Held: Property leased to a church or
church organization for regular
monthly rental, although used
by the lessee as a place for actual worship, is not exempt from
taxation since it cannot be said
the property is used "exclusively" for a place of religious worship. SUCh use of the premises
for profit by the lessor prevents
the property from being exempt.
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July 3, 1951.

Mr. Lloyd A. MUITills
County Attorney
Glacier County
Cut Bank, Montana

Dear Mr. Murrills:
You have given me a situation which
I set out as follows:
"A, an individual, owns several city
lots and a house located on them. A
has given B, an individual, a contract
for deed to the premises. B in turn
has leased this land and house to
C, an organization that holds property for a church. C pays a regular
Il"ental to B for the use of this property. B has also given C an option
to purchase, but C has not exercised
this option. The pastor of the church
resides in the house, which is also
used as a place of religious worship."
Based on these facts you requested
my opinion on whether or not the property is exempt from taxation.
Article XII, Section 2 of the Montana Constitution and Section 84-202,
Revised Codes of Montana, 1947, provide for the exemption from taxation
of certain property. Article XII, Section 2, ,reads as follows:
"The property of the United states,
the state, counties, cities, towns,
sohool districts, municipal corporations and public libraries shall be
exempt from taxation; and such
other property as may be used exclusively for the ·agIl"icultural and
horticultural societies, for educational purposes, places for actual religious worship, hospitals and places of
burial not used or held for private
or corporate profit, institutions of
purely public charity and evidences
of debt secured by mortg,ages of record upon real or personal property
in the state of Montana, may be exempt from taxation."
Section 84-202 reads in part:
"Exemptions from Taxation. The
property of the United states, the
state, counties, cities, towns, school
districts,
municip!lil
corporations,
public libraries, such other property
as is used exclusively for agricultural
and horticultural societies, for educational purposes, places of actual
religious 'Worship, hospitals and
places of burial not used or held for
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private or corporate prof~t, and ~n
stitutions of purely publlc chanty,
evidence of debt secured by mortgages of record upon real or personal
property in the State of Montana,
and public art galleries and public
observatories not used or held for
private OIl" corporate profit, are exempt from taxation, but no more
land than is necessary for such purpose is exempt; . . ."
The Supreme Court of' Montana in
Montana Catholic Mission v. The
County of Lewis and Clark, 13 Mont.
559, 35 Pac. 2, declared that the above
section of the constitution described
two classes of property; that is (1)
property of certain entities as the state,
cities, etc., and (2) property exclusively used for certain purposes. The
property involved in your question, if
it is to be exempt, must come within
class II. It is clear the property is not
in the first class.
You will note that in the second
class, . where the exclusive use of the
property is a test, that nothing is said
about ownership. No case in Montana
has definitely said that the ownership
and the use must be in the same person, group or corporation to ·allow the
exemption. When this question of divisIon of ownership and use has arisen
in other jurisdictions the cases have
not been in accord:
"In many instances exemption
from taxation is granted by constitutional or statutory provisions to property 'used' for tax-exempt purposes,
without any reference to ownership.
The cases axising under this type
of statute ·are not in accord. In a
number of jurisdictions such statute
has been construed verbatim, and the
exemption has been sustained whenever the property was used and occupied hy a lessee for tax-exempt
purposes. In other jurisdictions, howev.er, it has been held that property
leased by tax eJrempt bodies and used
by them for their exempted purposes
is only tax exempt if the lessee does
not pay rent to the lessor, but that it
loses its tax exemption if rented by
the lessor for profit.
The reason for this distinction is
that under the revenue laws, taxes
are generally charged against the
owners and not against the lessees of
real estate, so that a tax exemption

would result in a completely unjustified benefits to the owner in those
cases where he receives his regular
rent." 157 A. L. R. 867.
Even in those jurisdictions taking
the view that payment of rent is a relevant factor, it is indicated that the amount of rent may be considered.
In answering the question you have
asked me, I do not believe it is necessary to determine whether or not the
property must be owned and used by
the same person, organization or corporation in order for the property to
be exempt from taxation under class
II. Therefore, I express no opinion on
that subject. It is my opinion that your
question can be a·nswered by solely apJ
plying the "exclusive use" test.
In some of the jurisdictions that consider the payment of rent a relevant
factor, it has been decided that the use
of the property by the lessor as a
source of revenue is ·a use of the property in addition to its use as a plaoo
of religious worship. Hence, the p~
perty is not exempt from taxation be. cause it is not used exclusively as a
place of actual religious worship.
In this connection the court said in
Commonwealth v. First Christian
Church of Louisville, 169 Ky. 410, 183 S.
W. 943, 946, Ann. Cas. 1918 B 525, 157
A. L. R. 870.
"So it seems that if appellee . . .
employed or used the property purchased ·by him for gain, by entering
into such an arrangement with the
Trustees of the First Christian
Church that he was remunerated by
the church for its use of the property for religious worship, the use he
made of the property was one by
which he received compensation for
its use, and the use to whiCh he put
it was not for religious worship.
When one lets his property for rent,
the use which he is making of it as
the owner cannot be said to be a use
for religious worship."
Also in the case of South Dakota
Sigma' Chapter House Association v.
Clay County, 2:76 N. W. 258, it was said
at page 262:
" . . . the landlord may not claim
exemption of property leased to an
institution of one of the enumerated
classes for a rent equivalent. As to
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such an ownership, the property is
used exclusively for rental purposes
and not for charitable or benevolent
or educational, etc., purposes. (Citing
cases)"
It is my opinion that this construction is the preferable one. It)s more
in line with the principle upon which
this exemption from taxation is based.
In the South Dakota case this principle is aptly stated as follows:
"An exemption of this type is
granted as a concession by government in return for unselfish ministrations to human welfare."
Besides, this position is in keeping
with the generllil law regarding exemptions from taxation as expressed in
Cruse v. Fischl, 55 Mont. 259, 267; 175
Pac. 878:
"The taxing power of the state Is
never presumed to, be relinquished
unless the intention to relinquish is
expressed in clear and unambiguous
terms."
"Every claim for exemption from
taxation should be denied unless, the
exemption is granted so clearly as to
leave no room for any fair doubt.".
Therefore, it is my opinion that property leased to a churoh or church organization for regular monthly rental,
although used by the lessee as a place
for actual worship, is not exempt from
taxation since it cannot be said the
property is used "exclusively" for a
place of religious worship. Such use
of the premises for profit by the lessor
prevents the property from being exempt.
Hence, in my opinion, the property
referred to in your question is not exempt from taxation.
Very truly yours,
ARNOLD H. OLSEN
Attorney General
Opinion No. 28
Schools and School Districts
-4nsurance Money From Destruction
of School-Construction of
Elementary School
Held: The trustees of a school district may use insurance money,
realized from the destruction of
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of the school building by fire, to
replace the building without
first securing the approval of
the qualified electors for such
expenditure.

July 5th, 1951
Mr. Charles B. Sande
County Attorney
Yellowstone County
Billings, Montana

Dear Mr Sande:
You requested my opinion concerning the replacement of an elementary
school building which was destroyed by
fire. You advise me that the building
was covered by insurance, and the
trustees of the district would like to
replace the building, but you ask if an
election will be necessary by the electors of the district approving the purchase or building of a school house as
a condition precedent.
An analogous situation was considered in the case of state ex reI. Diederichs v. Board of 'I1rustees, 91 Mont.
300, 7 Pac. (2d) 5-43, where the court
held that insurance money realized
from the destruction of a county high
school by fire constituted a trust fund
which could be expended by the Board
of Trustees to construct or rebuild the
school to replace the one destroyed
without first having submitted the
question to a vote of the electorate.
This office in Opinion No. 223, Volume
21, RePOrt and Official Opinions of the
Attorney General considered facts
similar to those submitted by you and
held "that money received as damages for destruction of elementary
school buildings may ,be used for the
purchase of a site in ,building a new
elementary school to take the place
of the one destroyed without the vote
of the electorate." In the Diederichs
case, the court emphasized that the object of insuring a school building was
to provide for its repair or replacement
in the event of fire. The court was
explicit in stating that the funds realized from the insurance was a trust
fund and should be used to replace the
school building. It should be remembered that the replacement of the
building destroyed' does not constitute
the selection of a new site nor does
it result in incurring a liability if only
the trust fund is used to replace the
school destroyed.

