
34 OPINIONS OF THE ATTORNEY GENERAL 

in a paternal than in its judicial capa
city. state ex reI. Palagi v. Freeman, 81 
Mont. 132, 140; 262 Pac. 168. Thus, it 
may be safely said that juvenile pro
ceedings are not criminal proceedings 
insofar as the child is concerned. On 
the other hand, juvenile proceedings 
may not properly be considered civil 
proceedings as the state is the moving 
party in the institution of the proceed
ings and is acting in its governmental 
capacity. Section 10-629, supra, -makes 
it the duty of the county attorney to 
assist the probation officer in prose
cuting all persons charged with viola
lations of the Juvenile Delinquency 
Act. The county attorney does not 
"prosecute" the children as he does 
adult violators of the law, but the pro
ceedings bear more resemblance to 
criminal proceeddngs than to civil pro
ceedings. Juvenile proceedings may be 
said to be special proceedings, which 
are neither criminal nor civil. 

Section 25-4()4, supra, was originally 
enacted in 1895 ·as a part of the Politi
cal Code. At that time Montana did 
not have a juvenile court and these so
called special proceedings were rare. 
However, the legislative intent behind 
Section 25-404 is clear enough. The Le
gislature intended that if a public of
ficer were called upon to testify in a 
civil suit between private litigants that 
the public officer should be paid a per 
diem fee like any other witness. How
ever, the Legislature contemplated that 
in criminal proceedings public officers 
would frequently be called upon to tes
tify as witnesses because of informa
tion they had gathered in the perfor
mance of their ordinary duties. Fur
ther, the State bears the entire cost of 
criminal proceedings and since the 
State already pays public officers sal
aries for performing their official du
ties, the policy of the statute Is that 
public officers should not receive ad
ditional compensation when acting as 
a witness. The legislative intent must 
be pursued, if possible. Sec t ion 
93-401-16. 

Therefore, it is my opinion that 
sheriffs or probation officers being 
public officers may not be paid a per 
diem fee while testifying in a juvenile 
proceeding, although they may collect 
mileage at the rate of seven cents (7c) 
per mile as provided in 25-404. While 
juvenile proceedings are not criminal 
proceedings • insofar as the delinquent 
child is concerned, still such proceed-

ings are to be considered criminal 
within the purview of Section 25-404 
as this statute pertains to witness fees 
for public officers. 

Very truly yours, 
ARNOLD H. OLSEN 
Attorney General 

Opinion No. 25 
Elections-Sale of Liquor Prohibited 

During Hours Polls Are Open 
-Intoxicating Liquors-School 

Elections. 

Held: Establishments holding retail 
beer and liquor licenses must be 
closed during the hours when 
the polls are open on the day 
of the annual election of school 
trustees and on the days of 
special bond elections. 

June 27, 1951. 
Mr. R. M. O'Hearn 
State Liquor Administrator 
Helena, Montana 

Dear Mr. O'Hearn: 

You have requested the opmIon of 
this office on the following question: 
"Must licensed retail beer and liquor 
establishments be closed during the 
hours the polls are open on (1) the day 
of the annual election of school trus
tees; (2) the day of the annual elec
tion in cities and towns; (3) days of 
special bond elections." 

Section 4-414, R. C. M., 1947, provides 
that retail liquor establishments shall 
not sell, offer for sale or give away 
liquor at retail "on any day of a gen
eral or primary election during the 
hours the polls are open, excepting 
bond elections." Section 4-303, R. C. M., 
1947, provides that licensed beer es
tablishments shall be "closed" dur
ing the hours the polls are open "on 
any day of a general, primary, or spec
ial election." A retail -liquor licensee 
must 3/lso be the holder of a retail beer 
license. Section 4-411, R. C. M., 1947. 
Section 4-303, R. C. M., 1947, Is later 
legislation than Section 4-414, R. C. M., 
1947, having been enacted as Section I, 
Chapter 16, Laws of 1943, while Sec
tion 4-414 was enacted as Section 12, 
Chapter 84, Laws of 1937. A retail beer 
establishment, when "closed" must be 
closed for all purposes, including the 
dispensing of liquor. See note 22 in 
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11 Corpus Juris at page 917, relating 
to definitions of "closed saloon". Ob
viously, an establishment dicensed for 
the sale of beer or for the sale of beer 
and liquor at retail must be "closed" on 
a day of a special bond election dur
ing the hours the polls are open in 
view of the wording of Section 4-303, 
R. C. M., 1947. 

"A "general election" is one that re
curs in each election precinct of the 
state on a day designated by law for 
the selection of officers. Arps. v. State 
Highway Commission, 90 Mont. 152, 
162, 300 Pac. 549. A "general election" 
is sHSo defined as one provided by law 
for the election of officers throughout 
the state or certain subdivisions there
of. 29 C. J. S. Elections, par. 1 (b)' 
Elections of school trustees occurs an
nually in each school district in the 
state under the requirement of Section 
75-1603, R. C. M., 1947. Such elections 
are, therefore, "general elections·' with
in the usually accepted meaning of 
the term. In the case of Ford v. Moss, 
124 Ky. 288, 98 S. W. 1015 it was held 
that school elections were general elec
tions within the meaning of a statute 
prohibiting the sale of intoxicating li
quor on "general election" days. 

The elections held by cities and 
towns annually are not elections held 
in each and every voting precinct of 
the state and are not therefore "gen
eral elections". Therefore, Sections 4-
303 and 4-414, R. C. M., 1947, do not 
require that establishments licensed to 
sell beer and liquor be closed during 
the hours the polls are open for such 
municipal elections. However, cities and 
towns may be ordinance require that 
such establishments be closed during 
municipal elections. 

It is my opinion that establishments 
licensed for the sale of beer or liquor 
at retail must be closed during the 
hours the polls are open on (1) the 
day of the annual election of school 
trustees; (2) the day of any special 
bond election held in the voting dis
trict where the licensed establishment 
is located. Of course, there is no ques
tion but that such establishments shall 
be closed during the hours the polls 
are open on days of elections regularly 
recurring the first Tuesday after the 
first Monday of November in each even 
numbered year and the regular so
called "Primary election" held everY 

other year on the third Tuesday of 
July. 

VerY truly yours, 
ARNOLD H. OLSEN 
Attorney General 

Opinion No. 26 

Motor Vehicles-Attachments of Motor 
Vehicles-Liens 

Held: (1) The Registrar of Motor 
Vehicles should not record a 
Writ of Attachment alone, be
cause the Writ itself creates no 
lien of record against the title 
of the motor vehicles. 

(2) The law only contemplates 
that notice be given that a mo
tor vehicle has been attached, 
and no lien is created until the 
vehicle is taken into custody by 
the sheriff. 
(3) The certificate of owner
ship need not accompany the 
notice of attachment before it 
can be recorded by the Regis
trar of Motor Vehicles. 

(4) A Writ of Attachment to
gether with the Return of 
Sheriff should be filed by the 
Registrar because together they 
constitute notice that a lien has 
been created on the title of the 
motor vehicle. 
(5) The Registrar need not in
quire into whether a valid sum
mons has been issued before the 
Writ of Attachment was issued. 

June 29, 1951. 
Mr. Lou Boedecker 
Registrar of Motor Vehicles 
Deer Lodge, Montana 
Attention: Mr. Edward A. Gill 

Dear Sir: 

You have requested my opinion on 
the correct procedure that should be 
followed in your office upon receipt of 
writs of attachment of motor vehicles. 
You have specifically asked my opinion 
on the following questions: 

1. Should the Registrar of Motor 
Vehicles file writs of attachment a
gainst motor vehicles, thereby creat
ing a lien of record against the titles 
concerned? 
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