OPINIONS OF THE ATTORNEY GENERAL
Opinion No. 1
Legisla.tive Assembly-Vacations of
Employees.
Held: The employees of the Legislative
Assembly are employees of the
State of Montana, and are entitled to annual vacation leave
with full pay at the rate of
one and one-quarter (l~) working days for each month of
service.
January 22nd, 1951.
Senator Don F. Valiton, Chairman
Senate Employment Committee
Capitol Building
Helena, Montana

Dear Senator Valiton:
You have requested my opinion on
the .following question:
"ATe the employees of the Legislative Assembly e,ntitled to vacation
leave under the provisions of Chapter
131, Session Laws of 1949?"

Section 1 of Chapter 131, supra, provides as follows:
"Each employee of tlb.e state, Oor any
county or City thereof, is entitled to
and shall be granted annual v·acation
leave with full pay at ·the rate of
one and one-quarter (1 % ) working
days for each month of service, such
service to be computed from the date
of employment."
Since the above quoted section provides that each employee of the State
of Montana shall be entitled to vacation leave, and since the employees of
the Legislative Assembly are empLoyees
of the state of Montana, it is clear
that the provisions of Section 1 of
Chapter 131, Session Laws of 1949 are
broad enough to include employees of
the Legislative Assembly.
Section 7 of Chapter 131, supra, places
a limitation on the term "employee."
This Section provides that:
"The term 'employee', as used herein does not refer to or include elected
state, county, or city of.ficials, or
school teachers."
Hence, since the Legislature undertook to limit the meaning of the term
employee by excluding certain classes
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of employees of the State of Montana
from the Act, but did not include within the excluded class the employees of
the Legislative Assembly, it follows
that the Legislature must have intended to include these employees
within the provisions of the Act.
Therefore, it is my opinion that the
employees of the lJegIislative Assembly
are entitled to annual vacation leave
with full pay at the rate of one and
one-quarter (1 %) working dayS for
each month of service.
Very truly yours,
ARNOLD H. OLSEN,

Attorney Gen:eral
Opinion No.2
Cities And Towns-Budgets--Council
-Authority-Emergencies-Procedure
For Declaration-Salaries of Firemen
And Policemen.
Held: Once the budget has been approved the city council may not
increase the salaries of firemen
and policemen, unless an emergency is declared to exist. The
law provides that the city COODcil must determine if there is an
emergency.
January 23, 1951.
Mr. W. A. Brown

state Bank Examiner
capitol Building
Helena, Montana
Dear Mr. Brown:
You have requested my opinion on
the following question:
"May a City Council legally increase the salaries paid to policemen
and firemen, if n:o .provision was
made for granting such a ·raise in the
annual budget of the City?"
The Budget SyStem for Cities and
Towns is specifdcally set forth in Sections 11-1401 to 11-1413, R. C. M., 1947.
The provisions of these sections are
mandatory upon the city or town ccunclls and not merely directory.
'I1he purpose of the Budget Act is
to set up an orderly system to handle
City finances. The preliminary budget
which is compiled by the City Clerk
must set forth in detail the anticipated
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expenditures of the city for the next
fiscal year. Before the budget is approved provisiJOn is made <for notice to
the taxpayers that a hearing will be
held by the city council and any taxpayers may appear and be heard for
or against an part of the budget. Once
the budget is approved the city council
must levy sufficient taxes to defray the
anticipated expenditm-es of the various
funds included in the budget. Once the
budget is approved and tax levies made
the city may not incur any indebted'less or lia,bility in excF"ss of the a~
mounts provided for in the budget, except upon an order of a court of competent jurisdiction, or for an emergency. Sec. 11-1408, R. C. M., 1947.
Thus, it is apparent that the city
council may not raise the wages of
policemen or firemen once the budget
has Deen approved, unless an emergency exists. Section 11-1400. R. C. M..
1947, provides in part as follows:
u(1) In a public emergency, other
than such as are hereinafter specifically described, and which could not
reasonably have been foreseen at the
time of making the budget, the council by unanimous vote of the members present at any meeting the time
and place of WhiCh all of the members shall have had reasonable notice,
shall adopt and enter upon the minutes a resolution stating the facts
constituting the emergency and the
estimated amount of money requil"f'd
to meet SUCh emergency, ~md the
fund against which emergency warrants shall be drawn, and shall publish the same together with a notice
that ·a public hearing will be held
thereon at the time and pla;ce designated therein, but which shall not be
less than one (1) week after the
date of said publication, at which any
taxpayer may appear and be heard
for or against the expenditure of
money for such alleged emergency.
Such resolution and notice shall be
published in the official newspaper
of the municipality and .if there be
none then in a newspaper of general
circulation in the county in which
the municipality is located ... "

'I1berefore, it is clear from the foregoing provdsions of the statute that the
City Council may adopt a resolution
stating that an emergency exists. It is
common knowledge that the present

international situation has disrupted
the economy of the entire nation. The
diversion of materials to defense production has caused a decrease in goods
available for consumption by civilians,
and ,as a consequence prices have risen
sharply and the dollar has become
more inflated. That an emergency ex,ists is clear, but whether or not n. is
a public emergency of suoh a nature as
to warrant the issuance of registered
warrants by the city to grant an increase in wages to the firemen and
policemen is a question of fact that the
law requires must be determined by
the city oouncils of the various cities
and is not a question of law upon which
the Attorney General may render an
opinion.
The fact that request for a wage
increase was made to the council by the
policemen and firemen at the time the
budget was approved, and which request was denied, does not necessarUy
preclude the city council from now declaring that an emergency exists. The
test of the statute is whether the council could foresee the emergency, the
increased cost of living. Ii the council
did foresee the sharp rise in prices that
has taken place, but felt that the present salary scale was sufficient, then
no emergency may now 'be created.
However, if the council did not foresee
that the cost of living would rise so
sharply, it is now free to increase the
salary scale by declaring by resolution
that an emergency exists.
Also, there must be a unanimous vote
of the council members present at the
meeting in which the emergency is declared, and notice must be given to the
taxpayers that a hearing will be held.
Further, the total of all emergency
budgets in anyone year must not exceed twenty five per centum ·of the total amount which could be produced
for such City fund by a maximum levy
authorized by law to be made for the
particular fund.
Therefore, it is my opinion that the
only way in whlch the salaries of firemen and policemen may .be increased,
if the amount of the increases has not
been budgeted, is for the city council
to declare an emergency. Whether or
not a public emergency exists is a
question of fact for the city council to
determine. If an emergency is declared
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to exist the statutory provisi()ns of Section 11-1409, R. C. M., 1947, must be
adhered to strictly.
Very truly yours,
ARNOLD H. OLSEN
Attorney General
Opinion No.3
Public Employees Retirement System
-Industrial Accident Board-Public
Retirement Board.
Held: An employee who is a member
of the Public Employees Retirement System and who is also
covered by Industrial Accident
Insurance shaU be eligible to
draw benefits from the Industrial Accident Board and shall
also be entitled to whatever retirement allowance is payable
under the circumstances of his
case. The benefits paid to an
injured workman by the Industrial Accident Board are entirely
separate and distinct from any
payments made out of the retirement fund and the Public
Employees Retirement Boa r d
may not subtract benefits paid
by the Industrial Accident Board
when computing the retirement
allowance to be paid by the
Public Employees Retirement
System.
February 15, 1951.
Mr. John F. Sasek, Secretary
Public Employee's Retirement System
Sam Mitchell Building
Helena, Montana
Dear Mr. Sasek:
You have requested my opinion as to
the proper interpretation of Section 68901 (h) of the Revised Codes of Montana, 1947. Such interpretation is
sought to assist the Public Employees
Retirement Board in determining what
benefits are payable under the following circumstances:
A was injured while in the employment of the City of Helena, State of
Montana. When A was injured he
was a member of the Public Employees Retirement System and he
was also oovered by Industrial Accident Insurance.
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The Industrial Accident Board paid
the said A a lump sum settlement of
$1;500.00 based on weekly payments
for his injury.
The Industrial Accident Board
certified to the Public Employees Retirement Board that A was incapacitated as a result of the said injury
arising out of and in the course of
his employment.
The question presented by the above
facts is whether the Retirement Board
should pay A his full retirement allowance without regard to the payments
made to him by the Industrial Accident
Board or whether the Retirement
Board should, in paying benefits to A,
deduct the amount which he has received from the Industrial Accident
Board.
Subsection (h) of Section 68-901,
supra, is a follows:
"Any member shall be retired for
disrubility regardless of age or amount
of service, if incapacitated for the
pel'formance of duty as the result of
an injury or disease arising out .f
and in the course of his employment.
Incapacity for performance of duty
shall be determined ,by the board of
administration, but the industrial
accident board shall determine, in
the same manner as for all other
state employees, whether such incapacity is the result of injury or disease ariSing out of and in the course
of employment. In the -absence of an
application to the industrial accident
boa.rd, filed by a proper party, the
board of administration hereunder
shall proceed with retirement and
with the payment of benefits payable
under the retirement system when
disability does not result fmm injury or disease arising out of and in
the course of their employment. If
the industrial accident board determines on the basis of such an
application subsequently filed, that
disability resulted from injury or disease arising out of and in the course
of employment, an amount equal to
said benefits shall be deducted from
the benefits payable under the retirement system because of such determination. Any such member incapacitated for the pel'formance of duty
by reason of a cause not included
in the immediately preceding sentence, and -any other member so in-

