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"(c) TIle Clerk of any Naturalization Court shall account for and
pay to the Commissioners one-half
of all fees up to the sum of $6,000.00
and all fees in excess of $6,000.00
collected by any clerk in naturalization proceedings in any fiscal year.
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(f)
The Clerk of the various naturalization courts shall pay all additional clerical forces that may be
requfu-ed in performing the duties
imposed by this chapter upon Clerks
of Court from fees retained under
the provisions of this section by such
Clerks in naturalization proceedings."
Section 25-201, R. C. M., 1947, states:
"No county officer shall receive
far his own use any fees, penalties or
emoluments of any kind, except the
salary as provided by lam, for any
official service rendered' by him, but
all fees, penalties and emoluments of
every kind must be collected by him
for the sole use of the county and
must be accounted for and paid to
the county treasurer . . . and shall
be credited to the general fund of
the county."

TIlis problem has been the subject of
previous opinions of the Attorney General. In Vol. I, Opinions of the Attorney
General page 397, it was held that such
fees might be !retained by the clerk.
Later, in view of the decision of the
Supreme Comt of the United States in
Mulcrevy vs'. San Prlancisco, 231 U. S.
669, this early opinion was reversed.
See Vol. 6, Opinions of the Attorney
General, page 109, wherein it was held
that the fees should be accounted for
to the County Treasurer.
TIle California court interpreted a
state statute similar to Montana's section 25-201 (supra). Suit was b!l"ought
by the county to recoVe!l" fees withheld
by the cle!l"k who contended that such
was authorized by the Federal !Jaw.
TIle court ruled for the county, declaring:
"A similar contention was made in
the case of City and County, etc., v.
Mulcrevy, 15 Gal. App. lil., 113 Pac.
339; and in that case this court held
that although the federal naturalization act authorized Mulcrevy as
county clerk to retain, as against the
government of the United States,
one-half of the fees which he had
received for services rendered in
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naturalization proceedings, the dispoSition of such fees did not concern
the federal government, and that inasmuch as they were paid to and
collected by Mulcrevy in lhis official
capacity he was compelled to account
for and pay the same into the treasury of the city and county of San
Francisco pursuant to certain charter provisions under which he held
and conducted his office, which provided that the salary allowed and
paid him should be in full compensation for all services rendered and
that he should pay into the city and
county treasury' all moneys coming
into ,his hands . as county clerk no
matter from what source derived or
received.
"The Supreme Court of the United
States, where the Mulcrevy .case ultimately went ... not only afflrmed the
judgment of this com, but . . .in
the course of the opinion the court
in effect said that the federal statute did not purport to deal or interfere with the relation of the state
and its officers ... "
For further authority, see: state of
Indiana vs. Killigrew, C. C. A. Ind. 117
Fed. (2d) 883; Henepin County vs. Ryberg, 168 Minn. 385, 210 N. W. 105, and
Price vs. Erie County, 221 N. Y. 260,
116 N. E. 988.
It is therefore my opinion that the
fees which the clerk of the district
court shall charge and receive in naturalization proceedings are those fees
which are enumerated in the applicable
federal statute; that is, Title 8, section
746, U. S. C. A., Nationality Code.
It is further my opinion that the
fees which the clerk of the district
court is authorized to retain from the
federal authorities, are to be accounted
far and paid to the county treasurer
who shall then credit them to the
general fund in accordance 'With section
25-201, Revised Codes of Montana, 1947.
Very truly yours,
ARNOLD H. OLSEN
Attorney General
Opinion No. 130
Schools and School Districts-State
Board of Education-Accrediting
High School!r-Granting of State AId
to High Schools With Less Than
Twenty-five Pupils.
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Held: A high school which bas been
declared to be an isolated high
school by the Board of Budget
Supervisors is not entitled to
state aid unless such high school
has been accredited by the State
Board of Education and designated by the board as a high
school which should receive
state aid.
The fact that state aid is not
available to a non-accredited
high school does not preclude
district from voting an extra
levy for the purpose of maintaining a high !Ochool under the
provisions of Section '75-3801,
Revised Codes of Montana, 1947,
as last amended by Chapter 210,
Laws of 1951.

December 24. 1952.
Mr. Norman R. Barncord

County Attorney
Wheatland County
Harlowton, Montana
Dear Mr. Barncord:
You have requested my opinion
concerning the eligibility of a nonaccredited high school in your county
to receive state aid. You advise me that
the high school in question has been
approved as an isolated high school by
the budget board of your county.
In answering your question it is
necessary to consider Section 2 of
Chapter 199, Laws of 1949, which provides for state aid to the public schools
throughout Montllina. Section 1 of
Chapter 199 specifies that the state's
contribution shall be determined on
the basis of need for assistance of the
various school districts. This financial
aid is allocated on the basis of "average number ,belonging" which in substance is the attendance for the previous year. Section 2 of Chapter 199, as
amended by Chapter 107, Laws of 1951,
precludes the inclusion of pupils in a
non-accredited school in the computation of the amount of state aid to a
school district. The portion of Section
2 of Ohapter 199, as amended which
prevents state aid to non-accredited
schools reads as follows:
"The average number belonging of
secondary pupils of a school district
does not include the pupils of any

high school which has not been
aooredited by the State Board of
Education."
A high school which has an average
number belonging (ANB) of less than
twenty-five pupils receives state aid
only if the State Board of Education
has both accredited the high school
and designated it as one which shou'd
receive state aid. This is specifically
set forth in Section 3, Chapter 199, in
the following provision:
"A school having an ANB of less
than twenty-five (25) pupils shall
not receive any state aid unless it
has been accredited by the State
Board of Education and is designated
by said board as a school which
should receive state aid."
While it is true that under Section
16. Ohapter 199, Laws of 1949, a high
school with an average number belonging of twenty-four pupils or less
may be approved as an isolated high
school by the County Budget Board yet
such a declaration does not itself alter
'the provision of Section 3, Chapter
199, Laws of 1949, that a high school
having an ANB of less than twentyfive pupils must be both accredited and
designated by the State Board of Education as being entitled to state aid.
It must be remembered that Section
75-107, Revised Codes of Montana, 1947,
as amended by Chapter 92, Laws of
1951., specifically grants to the State
Board of Education the power:
"To prescribe standards of promotion to the high school department
of all public schools of the state, and
to accredit such high school as maintain the standards of work prescribed by the board on all such matters of promotion and accrediting.
The bOllird shall act upon recommendation given to it by the state Superintendent of Public Instruction."
If it were held that the Board of
Budget Supervisors of a county by
designating a high school to be isolated
could thus accredit the high school
then the above quoted portion of Section 75-107, as amended, would be so
modified as to take away the powers of
the state Board of Education. Also,
such an interpretation would violate
the expressed language of Section 3,
Ohapter 199, which requires that a high
school with an ANB of less than
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twenty-five pupils be accredited and
designated as a school entitled to state
aid.
However, the fact that state aid is
not avail'cl.ble to a non-accredited high
school does not preclude a district from
voting an extra levy for the purpose
of maintaining a high school under the
provisions of Section 75-3801, Revised
COdes of Montana, 1947, as last
amended by Ohapter 210, Laws of 1951.
It is therefore my opinion that a
high sohool which has been declared
to be an isolated high school by the
Board of Budget Supervisors is not entitled to state aid unless such high
school has been acoredited by the state
Board of Education and designated by
the Board as a high school which
should receive state ald.
It Is further my opinion that whenever aid is not available to a nonaccredited high sohool district, this
does not preclude the district from
voting upon an extra levy for the purpose of maintaining a high SChool,
und~r the provisions of Section 75'-3801,
ReVIsed Codes of Montana, 1947, as last
amended by Chapter 210, Laws of 1951.
Very truly yours,
ARNOLD 'H. OLSEN

Attorney General
Opinion No. 131
Legislature, Claims AgainstResolutions-AppropriationsExpenses-Constitution, Montana,
Article V, Section 34, Article V,
Section 28, Article V, Section 32.
Held: An "encumbrance" against an
appropriated fund takes no precedence over a valid claim properly presented against such
fund and no expenditure of a
legislative expense fund duly
appropriated by a general law
could properly be made upon the
basis of a resolution of a single
house of the legislature nor for
anything but an ordinary expense incident to the sixty day
session of the legislative assembly.
December 30, l!r52.
Mr. A. M. Johnson

State Controller
Oapitol Building
Helena, Montana
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Dear Mr. Johnson:
You have Inquired whether the
"encumbrance" of $5,000.00, covering
Senate Resolution (S. J. 569-579) and
House Resolution No.4 (H. J. 632-636)
should be charged against the funds
appropriated for legislative expense.
You state that you have unpaid
claims at hand which a re charges
against the' approprtatlons, also, but
which you cannot process due to the
aforementioned "encumbrance".
I find no provision in the Constitution or statutes of the State of Montana regarding any "encumbrances"
upon appropriated, funds.
While the procedure of filing encumbrances against funds to demonstrate a
potential claim may be a valld bookkeeping transaction for the purpose of
your office, it has no validity as a
claim against appropriated funds.
Money is paid out of the treasury for
proper claims, and only upon an appropriation made by law and on warrant
drawn by the proper officer in pursuance of law, Article V, Section 34, Constitution of Montana; and after examination by the State Board of Examiners, Article VII, Section 20, Constitution of Montana.
Legislative expenses are governed, in
prurt, by Article V, Section 28, Constitution of Montana:
"The legislative assembly shall prescribe by law the number, duties
and compensation of the offices and
employees of each house; and no
payment shall be made from the
State Treasury, or be in any way
authorized to any such person except to an acting officer or employee
elected or appointed in pursuance of
law."
"No law shall be passed except by
bill, and no bill shall be altered or
amended on its passage through
either house as to change its original
purpose." ATticle V, Section 19, Constitution of Montana
"No act of the legislature has the
force of law . . . unless the requirements of this section . . . are met."
State ex reI. Payton v. Cunningham,
39 Mont. 197,103 Pac. 49~.
It is clear that the resolution of one
house of the legislature cannot have

