
OPINIONS OF THE ATTORNEY GENERAL 17 

Montana Constitutional provisions per­
taining to special laws, and uniformity 
in taxation might prevent holding that 
the Oounty Oommissioners have the 
power to cancel some taxes and not 
others under Chapter 44, 

It is my opinion that: 
(1) When the county treasurer pur­

suant to Chapter 44, Laws of 1949, has 
submitted to the board of oounty com­
missioners a list of personal property 
taxes which are not a lien on real es­
tate and which have been delinquent 
for ten years or more it is mandatory 
that the board of county commissioners 
make its order cancelling all such per­
sonal property taxes contained in such 
list, as corrected. 

That the board of county commis­
sioners pursuant to said Chapter 44, 
does not have the power to cancel some 
of these personal property taxes and 
require the county treasurer to attempt 
to collect others. 

Very truly yours, 
ARNOLD H. OLSEN 
Attorney General 

Opinion No. 12 

County Commissioners-Compensation 

Held: That the members of boards of 
county commissioners may be 
paid only eight dollars per day 
and their actual expenses while 
inspecting highways, notwith­
standing the fact that they are 
entitled to ten dollars per day 
for each day's attendance at 
sessions of the board. 

Mr. M. C. Parcells 
County Attorney 
Stillwater County 
Columbus, Montana 

Dear Mr. Parcells: 

April 20th, 1951. 

You have requested my opinion on 
the question of whether Chapter 4, 
Session Laws of 1949, has amended 
Section 32-314, Revised Codes of Mon­
tana, 1947. Section 16-912, Revised 
Codes of Montana, 1947, provided that 
each member of the board of county 
commissioners is entitled to eight dol­
lars per day for each day's attendance 
on the sessions of the board. This sec­
tion, 16-912, supra, was amended by 

Chapter 4, Session Laws of 1949, in 
which the compensation rate was in­
creased to ten dollars per day for each 
day's attendance on the sessions of the 
board. 

Section 32-314, supra, prov1des that 
the board of county commissioners may 
direct the county surveyor or some 
member or members of the board to 
inspect the condition of hig.hways, and 
such person shall receive for making 
such inspection the sum of eight dol­
lars per day. Neither the title or the 
body of Chapter 4, Session Laws of 
1949, refers in tany way to Section 32-
314, supra, but relates solely to what 
is now Section 16-912, supra. 

Repeal or amendment of a statute by 
implication is not favored, London 
Guaranty & Acc. Co. v. Industrial Ac­
cident Board, 82 Mont. 3M, 266 Pac. 
1103; State ex reI. Special Road Dis­
trict v. Mills, 81 Mont. 86, 261 Pac. 885; 
In re Naegle, 70 Mont. 1·29, 224 Pac. 269; 
State ex reI. Malott, et al., v. Board of 
County Commissioners of Cascade 
County, 89 Mont. 37. Further, there is 
no cogent rearon for assuming that the 
Legislatur-e intended to amend Sec­
tion 32-314 at the same time that Sec­
tion 16-912, supra, was ·amended. It is 
within the power of the Legislature to 
fix the compensation to be paid county 
officials, and further it is within the 
legislative power to fix the compensa­
tion for the performance of one class 
of duties at one rate, and the compen­
sation for another class of duties at a 
different rate. 

Therefore, it is my opinion that the 
members of boards of oounty oommis­
sioners may be paid only eight dollars 
per day and their actual expenses while 
inspecting highways, notwithstanding 
the fact that they are entitled to ten 
dollars per day for each day's atten­
dance at sessions of the board. 

Very truly yours, 
ARNOLD H. OLSEN 
Attorney General 

Opinion No. 13 

State Purchasing Department And 
Agent-Sale of State Personal Property 

Held: When selling personal property 
of the State of Montana it is 
legally possible to allow countins 
and municipalities an oppor-
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tunity to bid on such property 
before it is submitted for sale 
to the general public. 

April 24, 1951. 
Mr. A. M. Johnson 
State Controller and Ex-officio State 

Purchasing Agent 
Capitol Building 
Helena, Montana 

Dear Mr. Johnson: 

The former State Purchasing Agent, 
Mr. Paul D. Golden, asked me whether 
it is legally possible when selling per­
sonal property of the state of Montana 
to allow <:Qunties and municipalities an 
opportunity to bid on such property 
before it is submitted for sale to the 
general public. 

On the subject of selling and dispos­
ing of State personal property there 
are the following two statutes whdch I 
quote in part: 

"The state purchasing agent shall 
have exclusive power, subject to the 
consent and approval of the state 
board of examiners, to contract for 
all printing and to purohase, sell. or 
otherwise dispose of, or to authorize, 
regulate and control tlhe purchase, 
sale or other disposition of, all ma­
terials and supplies, service, equip­
ment, and other phsdcal property of 
every kind, required by any state in­
stitution or by any depa;rtment of 
the state govermnent . . ." 
(Section 82-1906, Revised Codes of 
Montana, 1947) 

"The state purcha.sing agent shall 
have exclusive power, subject to the 
oonsent and approval of the gover­
nor, to sell, or otherwise dispose of, 
or to authorize the sale or other dis­
position of, all materials and sup­
plies, servioe, eqUipment, or other 
personal property of every kind now 
owned by the state of Montana, but 
not needed or used by any state in­
stitution or by any department of 
the state government ... " 
(Section 82-19.14, Revised Codes of 
Montana, 1947) 

Although the law sets forth certain 
requirements when the state of Mon­
tana purchases most, if not ,all, mater­
ials, supplies, eqUipment and other per­
sonal property, there is no prescribed 
procedure when selling or disposing of 
State property. Where no procedure is 

established by the Legislature to gov­
ern the manner of sale and disposal of 
property, the agency having that ob­
ligation to perform has been allowed an 
area of discretion in fulfilling that ob­
ligation. When construing the powers 
of the boards of county commissioners 
in cases where the boards have been 
given the power but no mode of pro­
cedure the Supreme Court of Mon­
tana has repeatedly said: 

"It is a general rule that whenever 
a power is conferred upon the ,board 
of county commissioners, but the 
mode in which the authority is to be 
exercised is not indicated, the board 
in its discretion may select any ap­
propriate mode or course of pro­
cedure." 

Fisher v. Stillwater County, 81 
Mont. 31, 261 Pac. 607 
Franzke v. Fergus County, 7,6 Mont. 
150, 245 Pac. 962. 
State ex reI. Bowler v. Board of 
Commissioners of Daniels County, 
106 Mont. 251, 76 Pac. (2d) 648. 
State ex reI. Thompson v. Gallatin 
County, 120 Mont. 263, 184 Pac. 
(2d) 998. 

This rule W10uld a.pply to the instant 
question. 

It is true that there should not be 
an abuse of discretion and it is in­
herent in the law that in selling or dis­
posing of State personal property the 
object is to obtain the greatest legiti­
mate advantage for the state Govern­
ment. If as an incident thereto ,a bene­
fit can be extended to the political 
subdivisions of the state, I see no legal 
impediment. 

Hence, it is my opinion that when 
selling personal property of the State 
of Montana it is legally possible to al­
low counties and municipalities an op­
portunity to bid on suoh property be­
fore it is submitted for sale to the gen­
eral public. 

Very truly yours, 
ARNOLD H. OLSEN 
Attorney General 

Opinion No. 14 

Salaries-County Officers-District 
Court Clerks 

Held: That a clerk of the di~trict 
court, elected in 1948 to a term 
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