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In answer to your second question, I
call your attention again to the requirements of Section 23-909 and 23920, supra, and to the ouoted portion
of LaBorde vs. McGrath, supra, expressly prohibiting nomination by parties which cast 3% or more of the total
vote cast for Representative in Congress 'at the next preceding general
election in any other manner than
that specified in Sections 23-901
through 23-936, supra. If such a party
has failed to nominate a candidate in
the regular manner at the primary
election, so that there is a vacancy
upon the party ticket, there is no provision of the direct primary law which
permits the party to .fill that vacancy
by another manner of nomination. Vacancies may be filled only in the manner prescribed by Section 23-929, (4),
supra, quoted a;bove, or by Section 23915, supra, which stJates in part:
"The provisions of sections 23-810
and 23-811 shall apply to nominations, or petitions for nominations,
made under the provisions of this
la;w, in case of the death of the
candidate or his removal from the
state or his county or electoral district before the date of the ensuing
election, but in no other case
"
(emphasis supplied)
It is evident that neither of these
statutes aHow ·a party to fill a vacancy
occurring because no one filed for
nomination at the primary election on
that party's ticket.
Therefore, it is my opinion that the
central committee of a party which did
not nominate a candidate for a county
office in the primary electron may not
fill the vacancy on the party ticket for
that office in the ensuing general election.
Very truly yours.,
ARNOLD H. OLSEN
Attorney General

Opinion No. 126
Hours of Labor-Women,
Employment of-Taxi-cabs, Women
as Drivers of-Constitutional
Enactment, Supersedes Conflicting
Statutes.
Held: Employment of Women as taxicab drivers for more than eight
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hours per day violates Sec. 4,
Art. XVIII, Montana Constitu-

tion, and Section 41-1118, R. C.
M., 1947.

October 16, 1952.
Mr. Elmer A. Rude, Commissioner

Department of Labor and Industry
State Capitol Building
Helena, Montana
Dear Mr. Rude:
You have rrequested my opinion on
the following question:
"Does Section 41-11<18, R. C. M.,
1947, apply to females engaged as
operators of taxi-cabs?"
Section 41-1118 decl8ires that:
"No ,female shall be employed in
any manufacturing, mechanical, or
mercantile establishment, telephone
exchange room or office, or telegraph office, laundry, hotel, orr
restaurant, in this state, for more
than eight hours in ,anyone day. The
hours of work may be so arrranged as
to permit the emplo)'IIlent of females
at any time so that they shall not
work more than eight hours during
the twenty-four of anyone day; provided that females may be employed
in reta;il stores to work not to exceed ten hours in anyone day for
one week immediately pre c e din g
Christmas day."
This statute was enacted in 1913,
and its provisions are subject to provisions of Section 4, Article XVIII, of
the Montana Constitution, amended in
1936 to read as follows:
"A period of eight hours shall constitute a day's work in all industries,
occupations, undertakings, and employments, except farming and stock
raising; provided, however, that the
legislative assembly may by law reduce the number of hours constituting a day's work whenever in its
opinion a reduction will better promote the general welfare, but it shall
have no authority to increase the
number of hours constituting a day's
work beyond that herein provided."
This Constiutional sect:on limits all
statutory enactments upon the subject
of maximum hours, and supersedes any
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conflicting statutes or parts of statutes
(In re Stuart, 53 Cal. 745, Arie vs.
state, 100 Pac. 23 (Okla.), Wren VB.
Dixon, 161 Pac. 722, (Nev.) People vs.
Field, 181 Pac. 526, Hawley vs. Anderson, 1S5 Pac. 358). Thus, the operation
of Section 41-1<1'18, permitting employment of females for ten hours per day
in the week immediately preceding
Christmas was repealed by the subsequent Constitutional enactment. (see
Vol. 18, Opinions Qf the Attorney General, Opinion No. 63, at page 69, with
which I concur.)
This Constitutional provision applies
to women in all branches of industry,
including the taxi-cab industry. Taxicab companies are "mechanical establishments" within the meaning of Sec.
41-1118, and female taxi-cab drivers
are within the scope of its protection.
Statutes limiting hours of employment
for women are not intended for the
benefit of the employees only, but are
for the protection of the public health.
Therefore, it is my opinion that the
employment of women taxi-cab operators for more than eight hours a day
is forbidded both by the Constitution
and statute.
Very truly yours,
ARNOLD iI. OLSEN
Attorney General

Opinion No. 127
Public Welfare-Old Age Assistan!'eProperty Transfers to Counties By
Old Age Assistance Clients.
Held: 1. A county may not demand
a transfer of a person's property
in return for a grant of old age
assistance.
2.Property received by a county
in return for a grant of old age
assistance is held upon constructive trust for the grantor,
or, if he is dead, for his heirs.
3. The only claim that the state
or county has against the property of an old age assistance
recipient is the statutory claim
set up by section 71-412, R. C.
M., 1947.

November I, 1952.
Mr. Thomas F. Joyce
Attorney, State Welfare Department
Silver Bow Block
Butte, Montana

Dear Mr. Joyce:
You have asked my opmJOn upon
the following questions:
1. Where a recipient of old age
assistance under the public welfare
act deeds property to the county,
either expressly or impliedly, in consideration of the assistance given
or to be given by the welfare department, does such property become the
sole property of the county to which
it is deeded?
2. If so, does the state department of public welfM'e have any
claim to any of the property when
such property is sold by the county?

Property deeded to the county, either
expressly or impliedly, in consideration
of assistance given or to be given by
the welfare department does not become the sole property of the county
to which it is deeded. A county has no
legal right under the public welfare
act to demand a conveyance of the property belonging to a prospective !recipient of oldi age assistance in return for
the grant of assistance. I call your attention to the eligibility requirement
of Section 71-402, Revised Codes of
Montana, 1947:
"Eligibility Requirements for Old
Age Assistance. Old age assistance
shall be granted any person who:
(a) Has attained the age of sixtyfive (65) years.
(b) Has income which is inadequate to provide a reasoll'ruble subsistence compatible with decency and
health.
(c) Has been a resident of the
state of Montana for at least five
(5) years during the nine (9) years
immediately preceding his application for old age assistance.
(d) Has resided in and been an
inhabitant of the state and county
in which application is made for at
least one (1) year immediately preceding the date of the application.
Any person otherwise qualified who
has resided in the state for five (5)
years or more during the nine (9)

