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Because she is an assistant rather
than an associate professor, she cannot secure permanent tenure by three
years of service. However, the .a;cquisition of a permanent appointment is
relevant to the issues lnvolved in her
case.
In State ex l'el. Keeney vs. Ayers,
supra, the court interpreted regulation
No.2 which held that any reappointment after three years of service constituted a permanent appointment. The
distinction between a temporary and
pel'IDanent appointment was expressed
by the court in the following manner.
"In this connection it should be
emphasized that the only difference
between a temporary and a permanent appointment under the rules is
that as to the former, "without renewal the appointment thereupon
·lapses and becomes void" automatically and without hearing, and upon
mere notice thereof (Regulation 5),
which was given; whereas in the
case of a permanent appointment,
the employment automatically continues, unless terminated after an
investigation and a hearing, as provided in regulations 7 and 8. The difference is thus not in the length of
the tenure, but in the nature of itwhether terminable with or without
an investigation and hearing."
If it were held that a temporary
appointment could be terminated only
by a notice which had the Chancellor'S
approval, then, so long as there is a
vacancy in the office of Chancellor, a
temporary appointment would in fact
be a permanent appointment with permanent tenure and terminable only
after an investigation and a healfing
before the Committee on Service. Such
an interpretation would nullify that
part of regulation No. 5 which states
in regaro to a term appointment that
"there is no obligation whatever to renew the appointment, and without renewal the appointment thereupon
lapses and becomes void." A rule of
construction which is of assistance here
is found in the case of Egner vs. states
Realty Company, 223 Minn. 305, 26 N.
W. (2d) 464, where the court said:

"Unless required by the contract as
a whole, no construction of a subsidiary provision is pemnissible which
runs counter to and is in frustration
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of the dominant purpose of the contract."
In applying this rule the portion of
regulation No. 5 which requires notice
of non-renewal be given by the chief
executive of the institution with the
approval of the Chancellor should not
be given such a strict interpretation as
to preclude the giving of notice during
the vacancy in the office of Chancellor.
In Snider vs. Carmichael, 102 Mont.
387, 58. Pac. (2d) 10M, the court said,
concerning a contract, that "it must be
so interpreted as to give effect to the
intention of the parties at the time
contracting." The intention of the
parties in the contract under consideration was not to give her permanent
tenure when she was employed for one
year and in fact the limited term given
is in derogation of pel'Tllanent status.
A reasonable method was used in
giving notice of non-renewal and the
fact the Chairman of the Board of
Education approved the notice in place
of the Chancellor in no way injured
her.
The fact the Committee on Service
investigated! and considered the nonrenewal of her contract is not material
as under regulation 7 and 8 such committee has jurisdiction to investigate
proposed removals and suspensions of
instructional 'and scientific staff members and here our problem is that of
a legal nature.
It is, therefore, my opinion that a
notice of non-Tenewal of a contract of
assistant professor given by the Clhief
executive of the institution and approved by the Chairman of the BoaI'd
of Eduoation is, during the time the
office of Chancellor is vacant, in substanti'al compliance with regulation 5
of the State Board of Education.
Very truly yours,
ARNOLD H. OLSEN
Attorney General

Opinion No. 125
Elections-Vacancies on Party
Tickets-Nominations by Central
Committees to Fill Vacancies.
Held: L A vacancy on a party ticket
caused by death of a nominee
to a county office, may be filled
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by the county central committee.
2. The county central committee of a party which did not
nominate a candidate for a
county office at the primary
election may not fill the vacancy
on the party ticket for that
office in the ensuing general
election.

october 10, 1952.
Mr. Robert T. Pantzer
County Attorney
Park County
Livingston, Montana
Dear Mr. Pantzer:
You have requested ~ opinion upon
the following questions:
1. When the nominee of a political party for a county office dies before the general election, ·and he was,
before his death, unopposed for the
office by any other nominee, may the
Party Central Committee of his party
select a nominee in his place?
2. May the Party Oentral C'ommittee of any other party, which did
not nominate a candidate in the primary election, also select a candidate?

The answer to your first question is
contained in the provisions of Title 23,
Chapter 9, Sections 23-9{}1 to 23-936,
Revised Codes of Montana, 1947, popularly known as the direct primary law.
Section 23-909 of this chapter provides
in part:
"Every political party which has
cast three per centum (3%) or more
of the total vote cast for Representative in Congress at the next preceding general election in the county,
district or state for which nominations are proposed to be made, shall
nominate its candidates for public
office in such county, district, or
state, under the provisions of this
law, and not in 'any other manner;
and it shall not be allowed to nominate any candidate in the manner
provided by section 23-801 . . . . .
The Montana Supreme Court, in the
case of LaBorde vs. McGrath, 116 Mont.
{}

283, at page 288, interpreted this statute
as follows:

"Whenever the provisions of the
primary nominating election law
Sees. 23-901 through 23-936) apply,
the convention or primary meeting
methods of making nominations provided for in section 23-801, are expressly ruled out and prohibited."
The wording of Section 23-909, supra,
and the holding in the LaBorde case
make it clear that any political party
which cast 3%, or more, of the total
vote cast for Representative in Congress at the next preceding general
election must nominate its candidates
in the manner provided by Sections
23-901 throu~h 23-936, supra, exclusively, and may not nominate any candidate in any other way. The method
of nomination for filling vacancies
among the party's candidates is set
out in Sections 23-91:5 and 23-929 (4),
Revised Codes of Montana, 1947. Section 23-!H5, supra, is a general section permitting the filling of certain
specified types of vacancies by the
methods set forth in Sections 23-810
and 23-811, Revised Codes of Montana,
1947. Section 23-929, supra, is a section
devoted to the elections and functions
of county and city central committees.
It specifically covers the situation you
have inquired about, so this opinion will
not deal with the possible courses of
action under Section 23-91'5, supra. Section 23-929 (4), supra, states:
"Said county 'and city central committee shall have the power to make
nomination to fill vacancies occurring among the candidates of their
respective parties nominated for city
or county offices by the primary
nominating election where such vacancy 1s caused by death, resignation
or removal from the electoral district, but not otherwise."
Under this statute, the county central
committee is specifically authorized to
fill a vacancy created by the death
of the nominee. It is, therefore, my
opinion that the county central committee may ·fill a vacancy on the party
ticket, caused by the death of a
nominee for a county office whether or
not such nominee was opposed by a
nominee of any other party in the
forthcoming general election.
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In answer to your second question, I
call your attention again to the requirements of Section 23-909 and 23920, supra, and to the ouoted portion
of LaBorde vs. McGrath, supra, expressly prohibiting nomination by parties which cast 3% or more of the total
vote cast for Representative in Congress 'at the next preceding general
election in any other manner than
that specified in Sections 23-901
through 23-936, supra. If such a party
has failed to nominate a candidate in
the regular manner at the primary
election, so that there is a vacancy
upon the party ticket, there is no provision of the direct primary law which
permits the party to .fill that vacancy
by another manner of nomination. Vacancies may be filled only in the manner prescribed by Section 23-929, (4),
supra, quoted a;bove, or by Section 23915, supra, which stJates in part:
"The provisions of sections 23-810
and 23-811 shall apply to nominations, or petitions for nominations,
made under the provisions of this
la;w, in case of the death of the
candidate or his removal from the
state or his county or electoral district before the date of the ensuing
election, but in no other case
"
(emphasis supplied)
It is evident that neither of these
statutes aHow ·a party to fill a vacancy
occurring because no one filed for
nomination at the primary election on
that party's ticket.
Therefore, it is my opinion that the
central committee of a party which did
not nominate a candidate for a county
office in the primary electron may not
fill the vacancy on the party ticket for
that office in the ensuing general election.
Very truly yours.,
ARNOLD H. OLSEN
Attorney General

Opinion No. 126
Hours of Labor-Women,
Employment of-Taxi-cabs, Women
as Drivers of-Constitutional
Enactment, Supersedes Conflicting
Statutes.
Held: Employment of Women as taxicab drivers for more than eight
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hours per day violates Sec. 4,
Art. XVIII, Montana Constitu-

tion, and Section 41-1118, R. C.
M., 1947.

October 16, 1952.
Mr. Elmer A. Rude, Commissioner

Department of Labor and Industry
State Capitol Building
Helena, Montana
Dear Mr. Rude:
You have rrequested my opinion on
the following question:
"Does Section 41-11<18, R. C. M.,
1947, apply to females engaged as
operators of taxi-cabs?"
Section 41-1118 decl8ires that:
"No ,female shall be employed in
any manufacturing, mechanical, or
mercantile establishment, telephone
exchange room or office, or telegraph office, laundry, hotel, orr
restaurant, in this state, for more
than eight hours in ,anyone day. The
hours of work may be so arrranged as
to permit the emplo)'IIlent of females
at any time so that they shall not
work more than eight hours during
the twenty-four of anyone day; provided that females may be employed
in reta;il stores to work not to exceed ten hours in anyone day for
one week immediately pre c e din g
Christmas day."
This statute was enacted in 1913,
and its provisions are subject to provisions of Section 4, Article XVIII, of
the Montana Constitution, amended in
1936 to read as follows:
"A period of eight hours shall constitute a day's work in all industries,
occupations, undertakings, and employments, except farming and stock
raising; provided, however, that the
legislative assembly may by law reduce the number of hours constituting a day's work whenever in its
opinion a reduction will better promote the general welfare, but it shall
have no authority to increase the
number of hours constituting a day's
work beyond that herein provided."
This Constiutional sect:on limits all
statutory enactments upon the subject
of maximum hours, and supersedes any

