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in order to be designated either a
"butcher" or a "meat peddler" one must
slaughter, or cause to be slaughtered,
cattle. If the purpose of such slaughter
of cattle is that of sellng or distributing the same, and if in addition
one maintains a slaughterhouse then
one is designated a butcher.
The statute is silent as to whether
one must slaughter cattle for the purpose of selling or distributing the same
in lorder to be a meat peddler. However,
the statute does say that one who
slaughters cattle and does not maintain
a slaughterhouse or market, shall be
designated a "meat peddler."
Section 46-502, Revised Codes of
Montana, 1947, imposes a five dolm per
year license fee upon a "butcher" for
each market or business he operates
within the county, and a on1! hundred
dollar per year fee upon each "meat
peddler." Section 46-502, supm, then
excepts from the license fee provisions
any person who slaughters cattle of his
or its own 'breeding.
Under the bcts ias you have related
them to me "A" is not a "butcher"
within the meaning of Section 46-501,
supra, because he does not maintain a
slaughterhouse. However, _ since "A"
does slaughter cattle 'he becomes a
"meat peddler." Since the cattle are
not of his own breeding he does not
come within the 'execption ,from the license 1)00 provided for in Section 46502. The f'act that "A" makes no charge
far slaughtering the cattle, is not material as the statutes do not make any
provision !for a consideration of this
fact. Whether live cattle are sold and
then slaughtered by the seller without
charge, or whether the cattle are
slaughtered first and then sold as
meat makes no dLfferenoe, as it is the
slaughtering of the 'animal whic!! is the
material element 1n determining if a
license must be obtained.
It is therefor~ my opinion that where
one who does not maintain a slaugihterhouse, either slaughters and sells, or
sells and then slaughters meat cattle
not of his own breeding, that such
person comes within the contemplation of the licensing statute (Section
46-502, Revised Codes of M<mtana,
1947) and must obtain a meat peddlers
license.
Very truly yours,
ARNOLD H. OLSEN
Attorney General
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Opinion No. 122
Elections-Poll Books-County Cle:-k
and Recorders,- Duty of.
Held: That when a measure is submitted to the people concerning
the creation of any levy, debt
or liability, upon which only
registered voters residing within
the state who are taxpayers
upon property within the state
and whose names appear upon
the last completed assessment
roll of some county within the
state may vote, the county clerk
need not prepare a separate poll
book containing only the names
of the electors who are qualified
to vote on such a measure.
Rather, after determining those
voters qualified to vote on a.
question of this nature, the
county cleark need only stamp
the word "TAXPAYER" on the
poll book opposite the name of
each qualified elector who Is a
taxpayer and thus entitled to
vote upon such a measure.
September 30, 1952,
Mr. Sam W. Mitchell
Secretary of State
Oapitol Building
Helena, Montana

Dear Mr. Mitchell:
You have requested my opinion on
the following question:

When a measure is s1.I!bmitted to
the people concerning the creation of
any levy, debt or liability upon which
only registered voters residing within
the state who are taxpayers upon property within the state and whose
names appear upon the last completed! assessment roll of some county
within the state may vote, must the
county clerk prepare a separate poll
,book containing only those names, in
'addition to the poll book for the
regular election?
You state that some confusion on
this matter has arisen by reason of
Section 23-304, Revised Codes of Montana, 1947, as amended by Chapter 92,
Laws of 1949, and Opinion No. 129,
Volume 22, of the Reports a,nd Official
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Opinions of the Attorney General. Said
opinion was rendered July 31, 1948, and
held that the county clerk must provide
seprurate poll books for each precinct
in the county, whioh poll books should
contain only the names of the electors
qualified to vote on referendums concerning the creation of any state levy,
debt or liability. Electors qualified to
vote on a mea'sure concerning the creation of any levy, debt or liability are
those who in addition to possessing the
nece&slary qualifications to become
voters in this state are taxpayers upon
property within the state whose names
appear upon the last oompleted assessment roll of some county within the
state (Section 2, Article IX, Montana
Oonstitution, Section 23-303, Revised
Oodes of Montana, 1947). At the time
that opinion was rendered, Section 23304, supra, read as follows:
"Lists And Poll Books. After the
closing of registration the county
clerk of each county shall promptly
prepare lists of registered electors
of ,all voting precincts in his county
who are qualified to vote on the question to be submitted at such election,
and shall prepare poll books for such
election generally in the manner provided by section 23-515, except that
such poll books shall contain only
the names of the electors qualified to
vote on such question at such election, and! deliver the same to the
judges of election prior to the opening of the polls, and except that it
shall not be necessary to print or
post such lists of registered electors.
All of the laws of this state applying
to the holding of geneml biennial
state elections, insofar as the same
are applicable tiiereto and not in
conflict with any of the prOvisions of
this act, shall apply to, and govern
and conbrol such election and the
canvassing and return of the votes
cast on such question at such election; and abstracts made by the several county clerks shall be returned
to the secretary of state in the manner provided by sections 23-1812 and
23-1813 for the abstract of votes for
state officers." (emphasis supplied)
In 1949 and subsequent to Opiruon
No. 129, supra, Section 23-304, supra,
was 'amended to read as follows:
"Lists And Poll Books. After the

closing of regiswation the county
clerk of each county shall promptly
prepare lists of registered electors of
all voting precincts in his county. He
shall also prepare the poll book for
each precinct in the manner provided
by section 568, Revised Codes of Montana, 1935 (23-515), and deliver the
same to the judges of election prior
to the opening of the polls In preparing poll books it shall not be
necessary for the county clerk to
make separate poll books containinaonly the names of electors who are
qualified to vote on the question of
the incurring of a state debt, the
issuance of bonds or debentures by
the state or the leVYing of a state
tax. In lieu of preparing such a list
of electors qualified to vote on suC'h
question, the county clerk shall stamp
the word "Taxpayer" on the poll
book opposite the name of each
qualified elector who is a taxpayer
and entitled to vote upon any of the
questions hereinbefore indicated. No
other showing shall be required to
establish that such elector is in fact
a taxpayer and entitled to vote as
such.
All of the laws of this state applying to the holding of general biennial
state elections, insofar as the same
al1e 'applicable thereto ,and not in conflict with any of the provisions of
this act shall apply to, and govern
and control such election and the
canvassing and return of the votes
cast on such question at such election; and abstracts made by the
several county .clerks shall be returned to the secretary of state.in
the manner provided by sections 801
and 802, Revised Codes of Montana
for 1935 (23-1812, 23-1813), for the
abstract of votes for state officers."
(emphasis supplied)
It is therefore my opinion from tlbe
clear and explicit language of this statute, as amended by the 1949 legislature, that the county clerk need not prepare a separate poll book containing
only the names of electors who are
qualified to vote on the question of
the incUl1ring of a state debt, the issuance of bonds or debentures by the
state or the levying of a state tax, but
rather, after determining those voters
qualified to vote on such question, the
county clerk need only stamp the word
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"taxpayer" on the poll book opposite
the name of each qualified elector who
is a taxpayer and thus entitled to vote
upon such a measure
Very truly yours,
ARNOLD H. OLSEN
Attorney General

Opinion No. 123
Schools and School Districts-County
Lands-County Commissioners-Gift
of County Parks to School Districts
Prohibited.
Held: The Board of County Commissioners does not have the
power to give to a school district a public park owned by the
county for the use of the school
district as a school site.

October 1st, 1952.
Mr. Michael J. O'Connell
County Attorney
Gallatin County
Bozeman, Montana

Dear Mr. O'Connell:
You have requested my opinion
concerning the authority of the board
of county commissioners to make a
gift of lands contained in a fedeml
townsite and designated for public park
purposes to the board of ta:ustees of
the school district to be used by the
school distirtct asa school site. The land
in question is not in an incorporated
city or town and there is no problem
of ownership by the federal government.
The power of a county to acquire
land for park purposes is found in Section 62-101, Revised Codes of Montana,
1947, which reads in part as follows:
"The several counties of this state
are hereby 'authorized and empowered to acquire by purchase, grant,
deed, gift, devise or condemnation,
or otherwise, lands suitable for public camping and public recreational
purposes, civic centers, youth centers,
museums, recreational centers and
any combination thereof, or may
lease such land tracts, each of which
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shall be so situated as to offer ready
access to a public highway."
Also, a county has the authority to
hold lands within its limits under the
provisions of Section 16-804, Revised
Codes of Montana, 1947. There is no
statutory authority aut h 0 '1' i z i n g a
county to vacate the use of the land
for park purposes. In the case of
Lloyd vs. City of Great Falls, 107 Mont.
442, 86 Pac. (2d) 395, the court quoted
with approval the following:
"Where lands have been dedicated
and used for a public park or square,
the municipal corporation holds the
title in trust for the public and has
no power, unless specially authori:red
by the legislature, to appropriate such
lands for the use and benefit of private persons or corporatrons, sell the
same, or in any way divert the la~d
from the uses 'and purposes of lts
original dedication. • • *."
In the absence of specific statutory
authority to vacate the land for pM"k
purposes the board of county commissioners does not have the power to
divert the use of the land to the school
district. The board of county commissioners has only such powers as are
conferred by law, either expressly or
by implication. Lewis vs. Petroleum
County, 92 Mont. 563, 17 Pac. (2d!) 60.
I realize that the public interest
!night be served by authorizing the
county to give the land to the school
district. However, such cannot be considered, as the rule stated in Franzke
VS. Fergus County, 76 Mont. 150, 245
Pac. 962, applies to the problem presented. The court in that case said:
"The fact that the contemplated
action may be in the best interest of
the county is not 'an admissible
argument. The doctrine of expediency does not enter into the construction of statutes."
It is therefore my opinion that the
board of county commissioners does
not have the power to give to a school
district a public park owned by the
county for the use of the school district
as a school site.

Very truly yours,
ARNOLD II. OLSEN
Attorney General

