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The first of your two questions being 
answered in the negative an answer 
to your second question is unnecessary. 
However, it is well established that if 
the ·board of county commissioners had 
to power to make the appointment 
that it could do so without violating 
the nepotism statutes unless it entered 
into an agreement or promise with the 
county attorney to employ the wife of 
the county attorney. The Montana Su­
preme Court in the case of State 
ex reI. Kurth et a1. v. Grinde et 'a1. 96 
Mont. 608, 613, 32 Pac (2nd) 15 has 
held that the nepotism statute, 59-519, 
only applies to the appointing power. 

I am aware that the County Attorney 
would prefer to employ someone other 
than his wife but that competent steno­
graphic service is not available at the 
salary that can be paid by the county. 
This is indeed regretable and maybe 
the solution to the problem would be to 
provide more funds to pay for such 
services when the next county budget 
is made up. 

In conclusion, it is my opinion that: 
(1) The board of county commis­

sioners, while having the power to au­
thorize the appointment of a steno­
grapher in the office of the county 
attorney when suoh stenographic ser­
vice is necessary to properly discharge 
the duties of that ofrficer, does not have 
the power to make the appointment. 

(2) The county attorney only has 
the power to appoint a stenographer to 
work in his office. Hence, the Section 
59-519, R. C. M., 1947, known as the 
Nepotism Law, prohibits the county at­
torney from appointing his wi·fe as a 
stenographer as they aa-e related with­
in the first degree of affinity. 

(3) If the board of county com­
missioners had the power to appoint 
assistants to other county officers, it 
could appoint a relative of that officer 
to the position as the Nepotism Law 
only applies to the appointing power. 
However, such action on the part of a 
board of county commissioners would 
have to be independent of any agree­
ment or promise entered into between 
the board and other county office. 

Very truly yours, 
ARNOLD H. OLSEN 
Attorney General 

Opinion No. 11 

Taxation-County Commissioners 
-Statutes-Cancellation of Certain 

Delinquent Taxes on Personal Property 
Not A Lieu on Real Estate. 

Held: When the county treasurer pur­
suant to Chapter 44, Laws of 
1949, has submitted to the board 
of county commissioners a list 
of personal property t a xes 
which are not a lien on real 
estate and which have been de­
linquent for ten years or more 
it is mandatory that the board 
of county commissioners make 
its order cancelling all such per­
sonal property taxes contained 
in such list, as corrected. 
That the board of county com­
missioners pursuant to said 
Chapter 44, does not have the 
power to cancel some of these 
personal property taxes and re­
quire the county treasurer to 
attempt to collect others. 

Mr. J. M. Watts 
County Attorney 
Musselshell County 
Roundup, Montana 

Dear Mr Watts: 

April 13, 1951. 

You have requested my opinion on 
the following question: 

~When the County Treasurer has 
submitted to the Board of County 
Commissioners a list of personal pro­
perty taxes which Me not a lien on 
real estate and which have been de­
linquent for ten years or more, is it 
mandatory that the Board of Coun­
ty Commissioners cancel all such 
personal property taxes, or may the 
Board of County Commissioners can­
cel some and require the County 
Treasurer to attempt to collect 
others?" 

Prior to December 3, 1948, the Mon­
tana Constitution prohibited the can­
cellation of any personal property 
taxes. Before this date the applicable 
Section of the Constitution, Section 39, 
ar. Article V, read as follows: 

"No obligation or liability of any 
person, association or corporation, 
held or owned ,by the state, or any 
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muniaipal corporation therein, shall 
ever be exchanged, transferred, re­
mitted, released, 'Or postponed, or in 
any way diminished by the legisla­
tive assembly; nor sooll such liability 
or obligation be extinguished, except 
by the payment thereof into the 
proper treasury." 

The people of Montana, in November, 
1948, approved an amendment to the 
above section of the Constituti'On, 
which amendment became effective by 
virtue of the Governor's proclamation 
on December 3rd, 1948. This amend­
ment added the following to Section 39, 
Article V of tJhe Montana Constituti'On: 

"It shall however be lawful for 
the legislative assembly, in such 
manner as it may dIrect, to authorize 
the cancellation of any personal pro­
perty taxes which are not a lien 
on real estate and which have been 
delinquent for ten (10) years or more. 

"It sha1l also be laiwful for the 
legislative assembly, in such manner 
as it may direct, to authorize the 
cancellation 'Of any contractual ob­
ligation owed to or held by a county, 
for seed grain, feed or other relief, 
the o01lection of which obligation is 
barred by the statute 'Of limitations." 

Under this new authority the Thirty-
first Legislative Assembly enacted 
Chapter 44, Laws 'Of 1949. Section 1 of 
this act provides that it shall ,be the 
duty of each county treasurer to pre­
pare and submit to the board of county 
commissioners on or before the first 
M'Onday of June in each year, a list 
of personal property taxes which are 
n'Ot a lien 'On rea:! estate and which 
have been delinquent f'Or ten (10) years 
'Or more. 'I\his same Section further 
provides that, at the same time the 
County Treasurer sha1l prepaTe a list 
of a1l (:ontractual obligations owed to, 
or held by, the County !f'Or seed grain, 
feed, or other relief, the collection of 
whioh is barred by the statute of lim­
itations. 

Secti'On 2 'Of this Chapter 44 reads 
in part: 

"Upon receipt of such list or lists, 
and within thirty (30) days there­
after, the board of county commis­
sioners shall examine the same and 
m a k e any necessary correcti'Ons. 
Thereupon the board of county com­
missioners shall make its order can-

celling all such personal property 
taxes and contractual obligations 
contained in such list or lists, as 
corrected, required by this act to be 
cancelled, and spread such order 
upon its minutes." (Emphasis sup­
plied) 

There is n'O all inclusive rule to de­
termine whether a statute is manda.­
tory or merely directory. Many tests 
may be empl'Oyed to determine the le­
gislative intent, anyone of which may 
be sufficient. One such test is to look 
to the terminology. Note that the Le­
gislature used the words "shall" and 
"required by this act to be cancelled." 
In this connection the Montana Su­
preme Court said in state ex reI. Mc­
Cabe v. District Court 106 Mont. 272, 
27,7, 76 Pac. (2d) 634; 

" ... the syn'Onymous terms 'must' 
and 'shall' in that connection being 
generally interpreted as man­
datory ... " 
The Court also said: 

"We are reluctant to contravene or 
construe away terms of a statute 
which in themselves are mandatory 
upon their face, except where the in­
tent and purpose of the legislature 
are plain and unambiguous and 
clearly signify a contrary construc­
tion ..... 

I see no cleM" intent on the part of 
the legislature to take away the man­
datory ef.fect of the above quoted ,words 
from Chapter 44. 

On the precise question of whether 
the Board of County Commissioners 
has the discreti'On under this Chapter 
44 to cancel some taxes and not others 
we have the rules that the courts look 
to the ef,fect and consequences of the 
interpretation and may consider whe­
ther a construction is equitable or 
not. In this Chapter there is n'O guide 
or rule laid down as to when a tax 
should not be cancelled. I am of the 
opinion that the legislature did not 
intend to give the boards of county 
commissioners the power to ar.bitrarily 
determine that some ,personal proper­
ty taxes are cancelled under this law 
while others !l;re not. 

On this Iatter portion of your ques­
tion, provisions of the Montana Con­
stitution could be considered, but I 
feel that this is unnecessary and there­
fore express no 'Opinion. However, the 
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Montana Constitutional provisions per­
taining to special laws, and uniformity 
in taxation might prevent holding that 
the Oounty Oommissioners have the 
power to cancel some taxes and not 
others under Chapter 44, 

It is my opinion that: 
(1) When the county treasurer pur­

suant to Chapter 44, Laws of 1949, has 
submitted to the board of oounty com­
missioners a list of personal property 
taxes which are not a lien on real es­
tate and which have been delinquent 
for ten years or more it is mandatory 
that the board of county commissioners 
make its order cancelling all such per­
sonal property taxes contained in such 
list, as corrected. 

That the board of county commis­
sioners pursuant to said Chapter 44, 
does not have the power to cancel some 
of these personal property taxes and 
require the county treasurer to attempt 
to collect others. 

Very truly yours, 
ARNOLD H. OLSEN 
Attorney General 

Opinion No. 12 

County Commissioners-Compensation 

Held: That the members of boards of 
county commissioners may be 
paid only eight dollars per day 
and their actual expenses while 
inspecting highways, notwith­
standing the fact that they are 
entitled to ten dollars per day 
for each day's attendance at 
sessions of the board. 

Mr. M. C. Parcells 
County Attorney 
Stillwater County 
Columbus, Montana 

Dear Mr. Parcells: 

April 20th, 1951. 

You have requested my opinion on 
the question of whether Chapter 4, 
Session Laws of 1949, has amended 
Section 32-314, Revised Codes of Mon­
tana, 1947. Section 16-912, Revised 
Codes of Montana, 1947, provided that 
each member of the board of county 
commissioners is entitled to eight dol­
lars per day for each day's attendance 
on the sessions of the board. This sec­
tion, 16-912, supra, was amended by 

Chapter 4, Session Laws of 1949, in 
which the compensation rate was in­
creased to ten dollars per day for each 
day's attendance on the sessions of the 
board. 

Section 32-314, supra, prov1des that 
the board of county commissioners may 
direct the county surveyor or some 
member or members of the board to 
inspect the condition of hig.hways, and 
such person shall receive for making 
such inspection the sum of eight dol­
lars per day. Neither the title or the 
body of Chapter 4, Session Laws of 
1949, refers in tany way to Section 32-
314, supra, but relates solely to what 
is now Section 16-912, supra. 

Repeal or amendment of a statute by 
implication is not favored, London 
Guaranty & Acc. Co. v. Industrial Ac­
cident Board, 82 Mont. 3M, 266 Pac. 
1103; State ex reI. Special Road Dis­
trict v. Mills, 81 Mont. 86, 261 Pac. 885; 
In re Naegle, 70 Mont. 1·29, 224 Pac. 269; 
State ex reI. Malott, et al., v. Board of 
County Commissioners of Cascade 
County, 89 Mont. 37. Further, there is 
no cogent rearon for assuming that the 
Legislatur-e intended to amend Sec­
tion 32-314 at the same time that Sec­
tion 16-912, supra, was ·amended. It is 
within the power of the Legislature to 
fix the compensation to be paid county 
officials, and further it is within the 
legislative power to fix the compensa­
tion for the performance of one class 
of duties at one rate, and the compen­
sation for another class of duties at a 
different rate. 

Therefore, it is my opinion that the 
members of boards of oounty oommis­
sioners may be paid only eight dollars 
per day and their actual expenses while 
inspecting highways, notwithstanding 
the fact that they are entitled to ten 
dollars per day for each day's atten­
dance at sessions of the board. 

Very truly yours, 
ARNOLD H. OLSEN 
Attorney General 

Opinion No. 13 

State Purchasing Department And 
Agent-Sale of State Personal Property 

Held: When selling personal property 
of the State of Montana it is 
legally possible to allow countins 
and municipalities an oppor-
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