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the statutes pertaining to the county 
clerks. The court stated: 

"The office hours of the Secretary 
of State are from 9 o'clock in the 
morndng until 5 o'clock in the after
noon of every business day, 'and at 
other times when the accommodation 
of the public or the proper tramsac
tion of business requires'. He may, 
if he see fit, trensactbusiness in hIs 
office at any time during the 24 
hours. He couId certify a IlJOmination 
within the first hour, or indeed upon 
the first moment of June 7, had he 
desired to do so." 

Also, I wish to point out that Section 
90-405, R. C. M., 1947, states that a 
"day Is composed of 24 hours and is the 
period of time between a.ny midnight 
and the midnight following." Since 
the Legislature did not see ·fit to define 
the WQrd "day", it is to be presumed 
that the general statutes defining that 
word apply, and that it is this defini
tion which the legislature had in mind 
when enacting section 23-912, (supra). 

The practice of accepting nominat
ing petitions up until the hour of mid
night has long been followed by the 
office of Secretary of State and by 
many of the County Clerks throughout 
the State. It is a rule of statutory 
construction that: 

"The practical interpretation of 
ambiguous or uncertain statute by ex
ecutive department, charged with its 
administration, for number of years 
will ,not be disturbed without very 
cogent reasons. Miller Ins. Agency 
v. Porter, 20 P. (2d) 643, 93 Mont. 
567." 

You also state that the cand~date In 
question filed at 11:40 p.m. Mountain 
Standard Time, which would be 12:40 
in Anaconda since that city has adopt
ed daylight savings time. I find no 
mention in the statutes placing county 
offices on daylight savings time. Con
sequently, whether tlhe City in which 
the county office is located operates 
on Mountain standard Time or on day
light savings time, is immaterial to 
the question herein presented. The 
Legislature has created no separate 
rules ·for those on daylight savings time 
and in the absence of legislative enact
ments the time for filing closes at 12 

o'clock midnight, Mountain Standard 
Time. 

It .is therefore my opinion that a 
candidate who files for a county office 
at any time prior to midnight of the 
30th day before the date of the pri
mary nominating election, has filed 
within the time pr~ded by statute. 

Very truly yours, 
ARNOLD H. OLSEN 
Attorney General 

Opinion No. 104 

Constitutional Law-Powers of Gov
ernor; May Call National Guard to 
Active Duty; May Order Warrants 
for Pay and Expenses When Called 
to Active Duty in Disaster-Nation
al Guard; May Be Paid From 

General Fund When Called to 
Active Duty in Disaster. 

Held: The Governor has the power to 
order payment of claims for ex
penditures for the National 
Guard when the guard is duly 
called to active service in an 
emergency. 

July 11, 1952. 

Honorable John W. Bonner 
Governor of Montana 
State Capitol Builddng 
Helena, Montana 

Dear Governor Bonner: 

You have requested my opinion as 
to whether or not payment can be made 
for the National Guard from the gen
eral fund for expenses necessarily in
curred in meeting the emergencies 
arising out of the disastrous floods in 
Montana this spring. 

The National Guard is the organized 
bmnch of the state Militia, Section 
77-102 and 77-106, Revised Codes of 
Montana, 1947. 

On the 2nd day of April, 1952, Acting 
GoverIlJOr Cannon ·issued a proclamation 
of emergency and threatened emer
gency in the flooded area. 

Immediately upon the issuance of 
said proclamation the National Guard 
was alerted and called upon to render 
aid and' assistance. Pursuant tJo the 
provisions of Section 2 (d), Ohapter 
29, Montana Session Laws of 1949, {The 
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Disaster Council Act) the Montana 
National Gua.Td is entrusted with the 
duty to act in the event of emergency. 

On the 5th day of April, and on the 
8th day of AprH, Governor 'Bonner, by 
separate proclamation, included addi
tional areas of emergency as the dis
aster spread. 

The records show that this unit of 
the National Guard was ordered into 
service pursuant to the declaration of 
emergency by Acting Governor Oa!IHlon 
and! the further declarations of Gov
ernor Bonner. The Montana Consti
tution, in Article VII, Section 6, pro
vides that the Governor shall be Com
mander-in-Chief of the militia forces 
of the state ,and shall ihave power to 
can out any part of said forces to aid 
in the execution of the laws, to sup
press insurrection, or to repel invasion. 

Section 77-107, Revised Codes of Mon
tana, 1947, provides in part as follows: 

"In event of WIar, insurrection, re
bemon, invas[on, tumUJlt, riot, mob, 
or body of men acting together by 
force with intent to commit a felony 
or to offer violence to persons or 
property, or by force and violence to 
break and resist the laws of this 
state, or the United States, or in case 
of the imminent danger of the oc
currence of any of said events, or in 
event of public disaster, the governor 
shall have power to order the organ
ized militia of Montana, or any part 
thereof, into the active service of the 
state, and to cause them to perform 
such duty as he shall deem prop-
er. • • * " 
Thus, it is clearly provided by the 

legisl'ature thiat the Governor may call 
into active servioe the organized mi
litia. 

Section 77-151, Revised Codes of 
Montana, 1947, as amended by Chapter 
20, Laws of 19149, states: 

"All bills, claims, and demands 
against the national guard appro
priation shall be certified or verified 
in the manner prescribed by regula
tions promulgated by the governor, 
and shall be audited and approved 
by the adjutant-general, and, if al
lowed, 'by the state board of exam
iners, shall be paid by the state 
treasurer upon the warrant of the 
state auditor from the national guard 
appropriation; provided, however, 

that in aU cases where the organized 
militia or any part thereof is called 
into the service of the state in case 
of war, riot, insurrection, invasion, 
breach of the peace, disaster, or in 
aid of the civil authorities, warrants 
for allowed pay and expenses for 
such service shall be drawn upon the 
general fundi of the state treasury 
and paid out of any moneys in said 
fund, on the order of the governor." 

It is significant that the 31st legis-
lative assembly amended 77-151 by 
adding to the enumeration of events 
calling for the services of the militia 
the case of disaster. 

In the 31st assembly there was also 
passed the bill esta.blishing the disas
ter council which provides in part: 

"(d) The council shall direct state 
disaster relief activities through the 
state agenCies hereinafter enumerat
ed, which agencies are required, when 
notified by the governor that an 
emergency exists, to perform such 
duties as the council may direct. 
Such duties shaLl include, but are not 
limited to, the duties herein enum
erated." 

While no appropriation ,,·as made 
~or carrying out of the provisions of 
the Disaster Council Act, it is un
doubtedly correct that the legislature 
could not envision the oharacter of 
ddsaster which might occur, thus mak
ing it impossible to set aside any defi
nite appropriation for that purpose. 

The exigencies of a disaster must be 
met as they arise and to cope with 
such a situation the legislature pro
vided in Chapter 1 of Title 77 for the 
meeting of such. 

,By specific provision the legislative 
assembly has provided for the pay of 
officers and enlisted men when on the 
call of the Governor. Section 77-154. 
Revised Codes of Montana, 1947, states 
in part: 

"Commissioned officers while on 
duty pursuant to the orders of the 
governor (other than at assemblages 
for drill or instruction, or on ex;am
ining boards at or in the vicinity of 
their home stations, or when called 
or ordered out by the president of 
the United states), and while on duty 
in aid of the civil authorities pur
suant to the lawful orders of the 
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governor, shall receive the same pay 
and allowances as officers of the 
United States of the same grade; 
provided, that for travel only actual 
necessary expenses shall be allowed. 

WhiJe on duty pursuant to the or
ders of the governor (other than at 
assemblages for drill or instruction 
at or dn the vicinity of their home 
smttons, or when called or ordered 
out ·by the president of the United 
states), and! while on duty in aid of 
the civil authorities pursuant to the 
laWlful orders of the governor, en
listed men of the national guard of 
Montana shall receive pay at rates 
equivalent to twice those allowed for 
corresponding grades in the United 
Smtes a.TIIly." 

Section 77-151 as ·amended (supra) 
provides for the method of paying 
claims arising out of the emergency 
suant to the call of the Governor. 
act of the National Guard acting pur-

The flood disasters in northern and 
eastern Montana this spring required 
immediate action on the part of the 
state Militia to protect the life and 
property of the citizens of the State, 
to assist the local authorities in the 
execution of law and security provi
sions of our statutes, and to effectively 
execute the provisions of the Disaster 
Oouncil Act of 1949. 

When faced with an emergency of 
such nature immediate action must be 
taken. 'l1his was done by the National 
Guard and militia upon the occasion 
of the disastrous floods and the super
lative action on the part of our state 
meeting the exigencies of the emer
forces was of utmost importance in 
gency. They are to be commended for 
their efficient and excellent conduct. 

Therefore, it is my opinion that by 
virtue of the constitutional proviSions 
and the statutes cited 3ibove, the Gov
ernor has authority to order warrants 
for allowed pay and expenses, and 
properly certified claims to be paid 
out of the general fund. 

Very truly yours, 
ARNOLD H. OLSEN 
Attorney General 

Opinion No. 105 

Clerk of Court-Filing Fees-UnJform 
Reciprocal Enforcement of 

Support Act. 

Held: When Montana., as a respond
Ing state, receives for filing a 
petition or transcript of proceed
ings pursuant to the provisions 
of the Uniform Reciprocal En
forcement of Support Act, Chap
ter 222, Laws of Montana, 1951, 
the filing of such instruments 
can only be accomplished by the 
payment of the fee prescribed 
by Section 25-232, Revised Codes 
of Montana, 1947. 

Mr. Michael G. Chilton 
Oounty Attorney 
Lewis and Olark County 
Helena, Montana 

Dear Mr. Chilton: 

July 14, 1952. 

You have requested my opinion on 
the following question: 

Does Section 25-232, RO.M., 1947 
whdch prescribes the fees of the 
clerks of the district courts, apply 
when Montana as the l'esponding 
state receives a petition or transcript 
of proceedings pursuant to the pro
visions of the Uniform Reciprocal 
Enforcement of Support Act, Chapter 
222, Laws of Montana, 1951? 

The Uniform Reciprocal Enforcement 
of Support Act was approved by the 
National Conference of Commissioners 
on Uniform state Laws in September, 
1950, and 'Was enacted by the 1951 Leg
islative Assembly of the state of Mon
tana, as Chapter 222, Laws of Montana, 
1951. Of the many states adopting this 
act, only one has inserted a provision 
speCifically requiring the payment of a 
filing fee upon receipt of a petition or 
transcript of proceedillgs by the re
sponddng state. No mention of filing 
fees is made in Ohapter 222, Laws of 
Montana, 1951. 

Section 25-232, Revised Codes of 
Montana, 1947, provides genera-illy far 
the fees which shall be collected by the 
clerks of the district courts of the state 
of Montana. Said Section 25-232, 
supra, provides in part: 
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