
OPINIONS OF THEATIORNEY GENERAL 141 

Opinion No. 102 

Adult Education-School Districts
Board of ~Statutes-Sec

tion 75-1633, 75-4231, Revised 
Codes of Montana,1947. 

Held: The Board of Trustees of a 
school district may not engage 
in any activities which are not 
exclusively for educational pur
poses. 

Whether or not the school 
district may operate a cannery 
as part of their adult education 
program is a question which 
must be decided by the members 
of the board of trustees. The 
determinate factor being the 
utility of the appliance for edu
cational uses. However, the 
cannery may in no manner be 
used as a commercial or general 
service device. 

Mr. Robert Hurley 
Oounty Attorney 
Valley County 
Glasgow, Montana 

Dear Mr. Hurley: 

July 9, 1952. 

You have submitted the following 
question to me for 'an of.ficial opinion: 

"May the board of trustees of a 
school district operate a e&nnery as 
part of their adu1t education pro
gram?" 

. It is 'a basic proposition that school 
boards have no powers except thooe 
expressly granted, or necessarily im
plied from those granted. See, McNair 
vs. School District No. 1 of Dascade 
County, 87 Mont. 423, 228 Pac. 188. 

Section 75-1633, Revised Codes of 
Montana, 1946, provides: 

"The board of trustees of any school 
district or of any county higlh school 
is atuhorized to permit the use of 
school rooms for adult education, 
schools or classes for adults sixteen 
(16) years of ages or over, and if 
the school is diesirous of raising mon
ey to help effect the purpose of this 
act, the board of county commission
ers may levy a tax of not to exceed 
one (1) mill on the dollar of all tax
able property, real and personal, 
within the district, in addition to all 

other levies for school purposes, for 
the support and maintenance of such 
adult education, schools or classes, 
provided that the board of school 
trustees of any such district requir
ing such levy must call an election 
in the manner prescribed for such 
extra levies by section 75-170'1, for 
the purpose of obtaining the approval 
of the district to the making of such 

, additional levy and provided further 
that such election must be held be
fore the 1st day of July." 

It has been held that "education" is 
the process of developing and training 
the powers and capabilities of human 
beings, as preparing and fitting one for 
a calling or business, or for activity or 
usefulness in life, and may be par
ticularly directed to either mental, 
moral or physical powers and faculties, 
but in its broadest and best sense it 
relates to aJI of them. Lyme High 
School Ass'n vs. Alling 113 Conn. 220, 
154 A. 438, also, McNair vs. School Dis
trict No.1 of Cascade Oounty, (supra). 

A cannery, that is, canning machin
ery and the operation thereof is as 
much a part of adult education as 
welding maohines and manual training 
equipment. As such it may be main
tained and operated by the school. 
However,a commercial cannery not in
tended for instructional purposes 
would not be within the purview of a 
school district. School funds crunnot be 
used for a community project which is 
unrelated to education. Section 75-
4231, R. C. M., 1947, enumerates the 
general powers and duties of boards of 
trustees. It is a basic proposition that 
school boards have no powers except 
those expressly granted, or necessarily 
implied from those granted. McNair 
vs. School District No. 1 of Oascade 
County, 87 Mont. 423, 223 Pac. 188. 
Consequently, the sohool board must 
act within the purview of this statute. 
The statute clearly limits the school 
trustees to educational functions. 

What constitutes educational pur
poses has been raised in cases involv
ing private liability. See Perkins vs. 
Trask et aI., 95 Mont. I, 23 Pac. 2d. 
983. Bartell vs. School District No. 28, 
Lake County, 114 Mont. 451, 137 Pac. 
422. The question might well arise 
again in this instance. Given a com
munity project operated by a school 
district and utilized generally, who 
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would be liable for accidents? If used 
exclusively for education, general im
munity would extend to the school dis
trict. However, if the cannery is used 
commercially, the trustees might be in
dividually liable. 

Whether the board should enter into 
such an arrangement is, in the final 
analysiS, a question of admin1strative 
discretion, with which the board is 
vested, and determinative only by the 
board itself. It becomes a question of 
fact rather than law. In order to bring 
the facts within the law the cannery 
must be operated exclusively to educate 
adults in the methods of canning. 
Whether it is necessary to h'lve a can
nery in order to teach proper canning 
methods such as would be adaptable 
to better home techniques is for the 
board to decide. If the cannery is to 
be operated as a commercial project 
whereby people can bring their goods 
to be canned· as they desire it is not 
a proper function of the school dis
trict, in the absence of legislative per
mission, no matter how worthwhile the 
project may be from a civic viewpoint. 

It is therefore my opinion that the 
board of trustees may not engage in 
arw endeavors which are not exclusive
ly for educational purposes. Whether 
:Jr not the school district may operate 
a cannery as a part of their adult edu
cation program is a question which 
must be decided by the members of the 
board, the determinate factor being the 
utility of the appliance for educational 
uses. 

It is ·further my opinion that the can
nery may in no manner be used as a 
commereial or general service device. 
Such functions are beyond the powers 
of the board of trustees. 

Very truly yours, 
ARNOLD H. OLSEN 
Attorney General 

Opinion No. 103 

Elections-Nominating Petitions-Time 
of FiIing-County Clerk-Daylight 

Savings Time-Mountain Stand
ard Time. 

Held: A candidate who files for a 
county office at any time prior 
to midnight of the 30 days be
fore the date of the primary 

nQIllina.ting election has filed 
within the time provided by 
statute. 

The fact that the city in which 
a county office is located has 
adopted daylight savings time 
is not controlling. In the ab
sence of legislative enactments 
the time for filing nominating 
petitions closes at 12 o'clock 
midnight Mountain Standard 
Time. 

July 10, 1952. 

Mr. John Michael McCarvel 
County Attorney 
Deer Lodge County 
Anaconda, Mont. 

Dear Mr. McCarvel: 

You have requested that I issue an 
official opinion as to the time within 
which the county clerk may accept 
nominating petitions for the forthcom
ing election. You have in.formed: me 
that a candidate for state representa
tive f.rom Deer Lodge County ·filed his 
petition at 11 :40 p.m. on June 14, 1952. 

Section 23-912, R. C. M., 1947, pro
vides in part: 

"All petitions for nomination under 
this act . . . for . . . offices 
to be voted for in only one county, or 
district or city, every such petition 
shall be filed with the county clerk 
or city clerk as the case may be, not 
less than thirty days before the date 
of the primary election." 

The election is to be held on July 15, 
1952. ExclUding that day and counting 
back 30 days the 1st day on which peti
tions can be filed is June 14, 1952, 
(Opinions of the Attorney General, 
Opinion No. 81, Vol. 24, for a discus
sion on the method of counting such 
days). 

Narrowed down to the debatable is
sue, the question is: Should the coun
ty clerk accept nominating petitions 
at any time on the thirtieth day before 
the primary election? 

The case of State ex reI. Bevan vs. 
Mountjoy, 82 Mont. 594, 268 Pac. 455 is 
in point. There the court discussed the 
problem of when the Secretary of state 
shall accept nominating petitions. The 
language of the statutes pertaining to 
the Secretary of State is identical to 
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