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er with any person, company or corporation, except as to such
ownership as may accrue to the state by operation or provision of
1aw. "
In view of the language of this Constitutional provision I am compelled to rule that the balance of funds in Account No. 104-36 may not
be transferred to the Montana State College Research Foundation. I
regret the necessity of this ruling as I am sure that the attainment of the
objectives proposed by the Montana State College Research Foundation would be of lasting scientific and cultural benefit to the State of
Montana. However, the Constitution provides for no exceptions from
the mandate of Section 1 of Article XIII and my office cannot attempt
to establish or create the precedent of deviating from the principles
which the people of Montana laid down to govern their actions, no
matter how exceptional the case may be or how worthy the cause.
It is my opinion that the State Board of Examiners may not approve
the transfer of the balance of Account No. 104-36 in the State Treasury
to the Montana State College Research Foundation for the reason that
the Montana Constitution prohibits the State of Montana from loaning
its credit to or making any donation or grant to any corporation.

Very truly yours,
ARNOLD H. OLSEN,
Attorney General.
Opinion No. 93
Jurors Fees-Grand Jury-Attendance-District Courts
Held:

Grand jurors are entitled to pay for every day of attendance.
If the court detennines that the grand jury has been in atfendance upon it on Saturdays, the jurors are entitled to be paid
for Saturdays in the same manner as for any other day of
attendance.

February 28th, 1950.
Mr. Melvin E. Magnuson "
County Attorney
Lewis and Clark County
Helena, Montana
Dear Mr. Magnuson:

You have requested my opinion on the following question:
May a grarid juror, serving and sitting as a member of a
grand jury, duly and regularly empaneled and sworn, and du1y
and regularly performing the duties required of it by law, receive
compensation for each Saturday during which said grand jury has
been and is convened? If so, under what conditions may said
grand juror receive such compensation?
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Section 25-401, Revised Codes of Montana, 1947 (Section 4933, Revised Codes of Montana, 1935, as amended,) govern jurors fees, and
reads as follows:
"Grand and trial jurors shall receive six dollars per day for
attendance before any court of record and five cents per mile
each way for traveling from and to their residence and County
seat. Any juror who is excused from attendance upon his own
motion on the first day of his appearance in obedience to notice,
or who has been summoned as a special juror and not sworn in
the trial of the case, in the discretion of the court, may receive per
diem and mileage."
This section applies specifically to grand as well as trial jurors.
Section 25-402, Revised Codes of Montana, 1947 (Section 4934,
Revised Codes of Montana, 1935) governs the period of time for which
the jurors must be paid. That section states:
"A juror must be paid for each day's attendance for the term
or session for which he was sumoned until excused. He must be
paid for all Sundays and legal holidays unless he resides within
ten miles from the courthouse, and all jurors residing within ten
miles from the courthouse at which he is summoned .to appear
shall receive no compensation for Sundays or legal holidays, or
for any days he may have been absent or excused from attending
the court."
The statutes are unequivocal. Under them a juror must be paid
for each days attendance. He cannot be paid for Sundays and holidays, however, unless he resides more. than ten miles from the courthouse.
Chapter 108, Montana Sessions Laws, 1949, permits county offices
to be closed at noon Saturdays, except when the business of the offices
requires them to be kept open. However, this act does not make
Saturday a holiday.
The sole test is a factual one, that is, whether or not the juror has
been in attendance upon the court on any day.
A juror is not entitled to pay during a period of recess. (Opinion
290, Volume 19, Opinions of Attorney General).
The grand jury is called by the District Court· at the discretion of
the District Judge (Article III, Section 8, Constitution of the State of Montana) when such Judge considers it necessary (Section 93-1801, Revised
Codes of Montana, 1947, Section 8918, Revised Codes of Montana, 1935;
Section 94-6301, Revised Codes of Montana, 1947, Section 11806, Revised Codes of Montana, 1935).
The grand jury is a secret, deiiberative assembly, a branch of the
court, summoned by the court to attend before the court. The fact of
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attendance then, is a matter peculiarly within the knowledge of the
court which has convened. it.
It is therefore my opinion that the statute~ governing the question
are clearly to the effect that pay is not only permissable but mandatory for every day of attendance excepting Sundays and holidays. It
is further my opinion that the fact of attendance is a matter wi thin the
knowledge of the District Court. If the court determines that the grand
jury has been in attendance upon it on Saturdays, the jurors are entitled to be paid for Saturdays in the same manner as for any other day
of attendance.
Very truly yours,
ARNOLD H. OLSEN,
Attorney General.
Opinion No. 94
Consolidated County Offices---Salaries-Officers, Deputy County
Officers--County Commissioners.
Held:

1. A deputy servinq in a consolida1ed county office may, in the
disecretion of the Board of Coun\'y Commissioners, be compensated for his services at ninety per cent of the salary of the holder
of such office if the deputy is in fact periorminq duties with respect to both of the offices which have been consolidated
If such deputy is employed in such a capacity that he is performinq the duties of only one of the individual offices which
have been consolidated his compensation may not be based
upon that of the holder of the consolidated office.

March 2nd, 1950.
Mr. Arthur C. Erickson
County Attorney
Sheridan County
Plentywood, Montana
Dear Mr. Erickson:
You have requested my opinion as to the salary that may be paid
to a deputy in a county office wherein two county offices have been
consolidated. The facts you have presented are that the offices. of the
Clerk and Recorder and the Assessor have been consolidated in.. Sheridan County and, as is allowed by statute, the salary of the holder of
the consolidated office has been set at an amount twenty. per cent
higher thcql the highest salary paid to any officer whose duties he is
required to perform by reason of such consolidation. You state that
in each of .the offices there is a deputy and the question has arisen as
to whether such deputies may be paid a salary of up to ninety per
cent of that received by the holder of the combined offices.

