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initiative and referendum methods of legislation to our law (The refer­
endum amendment to Article V, Section I was declared to be in force 
and effect by proclamation of the Governor, Dec. 7, 1906). The man­
date of the people having been thus expressed stands on a plane some­
what higher than an ordinary referendum. The mere fact that the refer­
endum method was chosen to enable the people to pass on the act does 
not subject the act so approved to the law governing ordinary referenda. 

In conclusion, then, it is my opinion that there is need for some 
action on the part of the Legislative Assembly. Very definitely the 
Legislature is called upon to levy an annual tax. While it is entirely 
possible that Chapter 249, Session Laws of 1947 might be held to be 
self-executing, I believe, the language of Section 1 thereof calls for an 
enactment along the lines of ChaPter 55, Session Laws of 1941. which 
was passed to implement Chapter 168, Session Laws of 1939, with such 
alterations as are made necessary by the differences already referred 
to between Chapter 168 and the instant Act. Any such act should not 
deviate in its material provisions from the act approved by the people 
at the General Election on November 2, 1948. 

Opinion No.8 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General. 

Purchase of Road Equipment By County Commissioners-Constitutional 
Prohibition On Expenditures-Budget Act-Emergency Expenditure. 

Held: That the purchase by the Board of County Commissioners of a 
road grader, together with accessories thereto, which will cost 
more than ten thousand ($10,000.00) dollars, does not violate 
Article XIII, Section 5 of the Constitution of the State of Montana. 
Such a purchase, although not provided for in the fiscal budget, 
may be purchased under the emergency provision of the Budget 
Act, when in fact such emergency does exist. 

Mr. Melvin E. Magnuson 
County Attorney 
Helena, Montana 

Dear Sir: 

February 23, 1949. 

You have requested an opinion of this office upon the following 
questions concerning the purchase of road equipment by the County 
Commissioners. 

(l) May the County Commissioners purchase a basic grader 
unit, which costs less than ten thousand ($10,000.00) dollars, and there­
after add accessories, the total cost of which basic unit and accessories 
would exceed ten thousand ($10,000.00) dollars, without violating Article 
XIII, Section 5 of the Constitution of the State of Montana? 
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(2) May the County Commissioners purchase a complete grader 
unit complete with all accessories, which would cost in excess of ten 
thousand ($10,000.00) dollars, to be used on all County roads for their 
maintenance, upkeep, and repair, without violating Article XIII, Section 
5 of the Constitution of the State of Montana? 

(3) Assuming that the expenditure referred to in question (2) is not 
violative of Article XIII, Section 5 of the Montana Constitution, even 
though in excess of the sum of ten thousand dollars ($10,000.00), would 
such a purchase be in violation of the budget law, where there is no 
provision in the year 1948-1949 budget for such an expenditure? 

(4) Assuming that such a purchase as is referred to in question (2) 
above is not in violation of Article XIII, Section 5 of the Montana 
Constitution, may it be accomplished by resorting to the adoption of 
an emergency resolution by the County Commissioners and the crea­
tion of an emergency budget? 

(5) Assuming that the purchase referred to in question (2) is vio­
lative of Article XIII, Section 5 of the Montana Constitution, may the 
County Commissioners legally obtain the use of and ultimately acquire 
title to the road grader with all accessories by leasing the same under 
an arrangement whereby the Commissioners pay a rental until such 
time as the total amount of rental equals the purchase price of the com­
plete unit, at which time the last rental payment constitutes the exercise 
of an option to purchase, thereby vesting title to such equipment in the 
County? 

In order to determine the correct answer to questions (1) and (2), 
it becomes necessary to construe the meaning of Article XIII, Section 
5 of the Constitution of the State of Montana. That part of the section 
pertinent to the two questions reads as follows: 

" ... No county shall incur any indebtedness or liability for 
any single purpose to an amount exceeding ten thousand 
($10,000.00) dollars without the approval of a majority of the elec­
tors thereof, voting at an election to be provided by law." (em­
phasis supplied). 

The controlling phrase in this section is, "single purpose". The 
Supreme Court has definitely determined what is meant by this phrase 
and in the case of Nelson et a1. v. Jackson et at., 33 Pac. 2d 822, 97 
Mont. 299 at page 302 and 303, the Supreme Court held: 

"The words 'single purpose' employed in this Constitutional 
prohibition have specific reference to one object, project, or proposi­
tion--a unit isolated from all others. In other words, to constitute 
a single purpose, the elements which enter into it must be so re­
lated that, when combined, they constitute an entitYi something 
complete in itself, but separate and apart from other objects." 

The Supreme Court also held: (See Nelson v. Jackson, Supra) 
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"Since the repair and maintenance of the roads of a county 
do not constitute a single purpose within the meaning of the Con­
stitutional provision. (State ex reI. Turner v. Patch. 64 Mont. 565; 
210 Pac. 748). the purchase of machinery for use upon all the 
roads of a county in repairing and maintaining them is not the 
expenditure of funds for a single purpose." 

It is my opinion that road equipment purchased for the use on all 
County roads is not a "single purpose." within the meaning of Article 
XIII. Section 5. 

In the light of the above authority. the County Commissioners could 
purchase this equipment in either manner as suggested in questions 
(l) and (2). 

This brings us to question (3). which presents the question as to 
whether or not the County Commissioners have the power to purchase 
road equipment. where there is no provision in the 1948-1949 budget. 

Section 4613.5. Revised Codes of Montana. 1935. provides as 
follows: 

"The estimate of expenditures. itemized and classified as re­
quired in Section 4613.2 and as finally fixed and adopted by said 
Board of County Commissioners. shall constitute the appropria­
tions for the County for the fiscal year intended to be covered 
thereby. and the County Commissioners. and every other County 
official. shall be limited in the making of expenditures or incurring 
of liabilities to the amount of each detailed appropriation and 
classification. respectively; . . . ." 

"Expenditures made. liabilities incurred or warrants issued, 
in excess of any of the budget detailed appropriations as originally 
determined or as thereafter revised by transfer. as herein provided. 
shall not be a liability of the County, but the official making or in­
curring such expenditure of issuing such warrants shall be liable 
therefor upon his official bond." (emphasis supplied). 

In my opinion. the provisions of the budget act are clearly man­
datory and the spirit of the Act was to prohibit an expenditure. except 
that provided for by the budget. Therefore. the purchase of road equip­
ment by the County Commissioners. there being no provision in the 
Budget Act for such an expenditure. would not be legal. 

Question (4) raises the question as to whether or not the expendi­
ture. as contemplated by the County Commissioners could be made 
under Emergency Purchase Provision of the County Budget Law. 

Section 4615.6. Revised Codes of Montana. 1935. as amended by 
Chapter 170. Session Laws of 1943. and as amended by Chapter 69. 
Section 4. Session Laws of 1945. is controlling and answers this 
question. 

The above section in effect provides that in a public emergency. 
which could not reasonably have been forseen at the time of making 



26 OPINIONS OF THE ATTORNEY GENERAL 

the budget, the County Commissioners may declare such emergency. 
The statute further provides the procedure the County Commissioners 
must follow in order to expend County funds for such an emergency. 
This statute also provides for a different procedure in the event that 
the emergency is caused by fire, flood, explosion, storm, etc. In that 
event, the County Commissioners may then adopt a more simple pro­
cedure and make the expenditure and incur the liabilities necessary to 
meet such emergency. 

In my opinion, under the set of facts as presented by you, this 
purchase could come under the Emergency provision of the Budget 
Law. However, it must be kept in mind that whether or not an emer­
gency exists is a question of fact and discretion is left to the County 
Commissioners to determine whether or not they wish to make the 
above purchase under this emergency section. 

Your fifth and final question is whether or not the County Com­
missioners may enter into a lease or purchase agreement, thus avoid­
ing the prohibitions of Article XIII, Section 5 of the Montana Constituion. 

Referring to my opinion on questions (1) and (2), the purchase of this 
road equipment does not violate the Constitutional provision and it 
therefore would not be necessary for the County Commissioners to use 
such a method, as is suggested in question (5). After having answered 
your interrogatory number (2) in the affirmative, it is apparent that 
the answer to your interrogatory number (5) is unnecessary and will 
serve no constructive purpose. 

However, assuming but not admitting that the purchase referred 
to in question number (2) is violative of Article XIII, Section 5 of the 
Montana Constitution, then it, of necessity, follows that the method 
of purchase outlined and enumerated in question (5) would also be 
violative of Article XIII, Section 5. It is a cardinal principal of law 
that you can not do indirectly what the law prohibits d<;>ing directly. 

Nevertheless, based on the facts and ignoring the false assump­
tion above referred to, I am of the opinion that Article XIII, Section 5, 
does not prohibit the County Commissioners from acquiring title to the 
road grader with all accessories by leasing and paying the purchase 
price in rentals to the full extent of the purchase price. The method of 
purchase is left to the sound discretion of the County Commissioners, 
and the economic advantages or disadvantages of acquiring title in 
this manner is one for the County Commissioners to decide. 

Therefore, it is my conclusion that: 

(l) The County Commissioners may purchase the road equipment 
by the procedure as indicated in questions (1) and (2) without violating 
the prohibition in Article XIII, Section 5 of the Montana Constitution ... 

(2) A purchase made by the Board of County Commissioners 
would be in violation of the Budget Act unless there is a provision in 
the 1948-1949 County Budget for such expenditure, except in case of an 
emergency. 
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(3) The purchase may be made, if it does not violate the Con­
stitutional prohibition, under the emergency clause of the Budget Act, 
if, in fact, such emergency actually exists. 

(4) That the purchase of a road grader by the County Commission­
ers, under an agreement whereby they lease the grader and pay the 
purchase price in rentals, is not violative of Article XIII, Section 5 of the 
Montana Constitution, inasmuch as a cash purchase of the road 
grader would not violate the above-mentioned section of the Constitu­
tion of the State of Montana. 

Opinion No.9 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General. 

Liquor Control Board-State Excise Tax-Method of Computation­
Method of Apportionment. 

Held: 1. In computing the additional excise tax of 6% imposed by 
House Bill No. 16. Chapter 15 of the Session Laws of Montana. 
1949. it will be appropriate to apply 14% against the retail sell­
ing price of liquor. and divide the proceeds on the basis of 8/14 
to the State and 6/14 to the Counties. Cities and Towns. 

Mr. R. M. O'Hearn 
State Liquor Administrator 
Helena, Montana 

Dear Mr. O'Hearn: 

March 17th. 1949. 

House Bill No. 16 (Chapter 15 of the Session Laws of Montana 
1949) directs that a six per centum (6%) excise tax on liquor sold by it 
be charged and collected by the Montana Liquor Control Board for the 
use and benefit of the Counties, Cities and Towns of Montana. Under 
the provisions of the bilL this excise tax "shall be figured in the same 
manner as the State excise tax of eight per centum (8%) and shall be 
in addition to said eight per centum (8%) excise tax." The State excise 
tax referred to is the tax provided for by Section 15 of Chapter 84, Ses­
sion Laws of 1937, as amended by Section 1 of Chapter 41, Session 
Laws of 1939. 

The question that arises at the present time to which you have re­
quested an answer is: 

"When the 'retail selling price is arrived at, will it be appro­
priate under the statutes mentioned to apply fourteen per centum 
(14 %) against the retail selling price of liquor and divide the pro­
ceeds on the basis of 8/14 to the State and 6/14 to the Coutnies, 
Cities and Towns? This practice would minimize computations 
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