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Legislature has failed to provide legislation making it a criminal offense 
to violate the eight hour provision, the Division of Labor should pro
ceed in equity and enjoin any violation of such eight hour provision. 

Opinion No. 78 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General. 

Cities and Towns, Powers of With Respect to Special Improvement 
Distric!s--Special Improvement District Revolving Fund, Must 

Be Maintained for the Benefit of All Districts. 

Held: I. A City does not have the power to establish a separate 
account in its Special Improvement District Revolving Fund to 
be used only as aid to designated Special Improvement Districts. 
The fund must be maintained for the benefit of all Special Im
provemenf Districts. 

Mr. W. A. Brown 
State Examiner 
State Capitol 
Helena, Montana 

Dear Mr. Brown: 

January 6, 1950. 

You have requested my opinion concerning the legality of a sep
arate account in a City's Special Improvement District revolving fund. 
You advised me that a bid was submitted with the following conditions: 

"The City will establish a separate account in its Special 
Improvement District revolving fund, to be used only for the pur
pose of making loans or advances to said Improvement District 
Numbers 121 and 122 funds, sufficient to make good any de
ficiency in said funds for the payment of principal and interest on 
said bonds as such payments become due. The City Council 
will provide funds for said account by annually making a tax 
levy and/or transfer from the general fund, in the maximum per
mitted by the provisions of RCM, 1935, Section 5277.2, until there 
shall be accumulated in said account the sum of at least $35,-
000.00 over and above any amounts required to meet deficiencies 
in said District Funds for the payment of principal or interest due 
on or before the first day of January next following; and thereafter 
additional tax levies or transfers shall be made each year in 
amounts at least sufficient to maintain said account at all times 
at such level." 

Section 5277.l to 5277.5, Revised Codes of Montana, 1935, as 
amended (now Sections 11-2269 through 11-2273, Revised Codes of 
Montana, 1947) provide for the creation of a revolving fund for the 
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protection of special improvement bond holders. Under the provisions 
of Section 5277.3 as amended by Chapter 179, Laws of 1945 (now Sec
tion 11-2271, Revised Codes of Montana, 1947) money from the re
volving fund may be loaned to a Special Improvement District for the 
purpose of paying any deficiency in either principal or interest which 
has become due and which has not been paid by reason of the lack of 
funds in the Special Improvement District fund. The Constitutionality 
of Special Improvement District Revolving funds was upheld in Stan
ley v. Jeffries, 86 Mont. 114, 284 Pac. 134. 

The answer to your question is found in Section 5277.1, Revised 
Codes of Montana, 1935 (now Section 11-2269, Revised Codes of Mon
tana, 1947) which reads as follows: 

"The City or Town Councilor Commission of any City or 
Town which has heretofore created, or mcly hereafter create, any 
Special Improvement District or Districts for any purpose, may in 
its discretion, as to such District or Districts hereafter created, and 
shalL as to such district or districts hereafter created, in order 
to secure prompt payment of any Special Improvement Dis
trict bonds or warrants issued in payment of improvements made 
therein, and the interest theron as it becomes due, create, estab
lish, and maintain by ordinance a fund to be known and desig
nated as "Special Improvement District Revolving Fund." 

This Section in providing that the City or Town "shall, as to such 
Districts or District hereafter created, create, establish, and maintain 
by ordinance a fund to be known and designated. as "Special Im
provement District Revolving Fund," has precluded the passage of an 
ordinance limiting the protection of the revolving fund to bond holders 
of specified Improvement Districts. In other words all bond holders 
of improvement districts which are established after the enactment 
of Section 5277.1 are entitled to the benefits of the revolving fund 
and a City Council which attempts to limit the application of the 
revolving fund to bond holders of specified Districts exceeds it author
ity. Our Supreme Court in Wibaux Improvement Co. v. Breitenfeldt, 67 
Mont. 206, 215 Pac. 222, defined the rules of construction of a statute 
pertaining to the powers of a City in the following language: 

"There is not any principle of law more firmly established 
than this: That a City or Town in this State has only such author
ity as is conferred by law, either in express terms or by necessary 
implication, and whenever there is a reasonable doubt as to the 
existence of a particular power the doubt will be resolved against 
the municipality and the right to exercise the power will be with
held." 

The requirement of the bid that the City maintain a balance of 
$35,000.00 in the revolving fund for the benefit of the two Improvement 
Districts might result in a violation of Section 6, Article XIII of the 
Montana Constitution. In Hanson v. City of Havre, 112 Mont. 207, 114 
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Pac. (2d) 1053, it was held that the revolving fund does not come 
within the contemplation of Section 6, Article XIII of our Constitution, 
which prohibits indebtedness in excess of three per cent of the tax
able property of a City, for the reason that special Improvement Dis
tricts may merely borrow from the fund and the City receives a lien as 
security. However, the provision, in the bid under consideration, of a 
fixed amount which must be available for specified Districts creates 
a contract obligation between the purchaser of the bonds and the 
city and results in an indebtedness within the meaning of Section 6, 
Article XIII of the Constitution. 

It is therefore my opinion that a City does not have the power to 
establish a separate account in its Special Improvement District Re
volving fund to be used only as aid to designated Special Improvement 
Districts. 

Opinion No. 79 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General. 

School Districts, Refunding of Taxes Levied for - Taxes May Be 
Refunded When Erroneously Collected - Board. of County 

COmmissioners, May Refund Taxes When Collected 
Erroneously. 

Held: 1. A tax erroneously collected due to errors in the Treasurer's 
books which show a deficit and registered warrants for a school 
district when in fad there were no registered warrants and 
deficit, may be refunded under the provisions of Section 2222, 
Revised Codes of Montana, 1935, as amended by Chapter 201, 
Laws of 1939 (now Section 84-4176, Revised Codes of Montana. 
1947). Such refund can only be made where there is strict 
compliance with the statute as to the time ~d manner of mak
ing claim for refund. 

Mr. John J. Cavan 
County Attorney 
Wheatland County 
Harlowton, Montana 

Dear Mr. Cavan: 

January 7, 1950. 

You have requested my opinion concerning the refunding of taxes 
which were levied for a school district in your County. You advised 
me that the books in the County Treasurer's office showed a deficit and 
outstanding registered warrants for the district at the time taxes were 
levied and subsequent to such time it appeared that the books were 
erroneous and there was a balance to the credit of the school district. 
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