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"As far as I am aware, officers over the State who have been
charged with the enforcement of this statute, have never held that
a vaudeville theater is a variety theater. In the construction of a
statute, the construction given to it over a period of years by the
executive officers whose duty it is to enforce the law, is entitled
to more or less weight and should not be disregarded except for
cogent reasons. (59 C. J. 1025) In view of this fact, as well as the
practically prohibitive license fee required of a variety theater, if
there is any doubt about its classification, it should be resolved
against the classification 'variety theater.' "
Twice since this opinion was written the legislature has amended
the statute and in neither amendment have they altered any of the portions of the statute covered by the opinion. This can lead but to the
reasonable conclusion that the legislature did not disagree with the
opinion or they would have amended the statute to clarify its meaning.
The statute has been amended twice. The first time in Chapter 94 of the
Session Laws of 1945 which amended the statute to provide that the
County Treasurer shall not issue licenses to circuses or menageries
within a period of thirty days prior to any local, county, district or state
fair or rodeo without obtaining the written consent of the County Commissioners.
This clearly shows the legislature intended to license traveling
shows and did not intend the statute to apply to such a permanent
organization as a zoo necesarily is. When the legislature referred to
menageries, they were speaking of traveling animal shows.
It is my opinion that a permanent zoological garden is not subject
to the payment of the license fee required by Section 2434, Revised
Codes of Montana, 1935, as amended by Chapter 94 of the Session Laws
of 1945 and Chapter 74 of the Session Laws of 1949 to be paid by
menageries. The legislature did not intend a permanent zoological
garden to be the subject of such a fee.
Very truly yours,
ARNOLD H. OLSEN,
Attorney General.
Opinion No. 70
Motor Vehicles-Taxation. New Passenger Motor Vehicles on Which
No Property Tax Has Been Paid Are Subject to Use Tax-Registrar
of Motor Vehicles. May Enter Into Reciprocal AgreementsReciprocity. Certain Foreign Vehicles Are Exempt From
Registration and Licensing in the State of Montana.
Held: 1. The fee for the use of the highways of the State of Montana
imposed by Section 3 of Chapter 208. Laws of 1949. upon outof-State trucks. trailers and semi-trailers do not apply if such
vehicles are lawfully registered and licensed in a country. State
or territory which has a reciprocity agreement with the State of
Montana.
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2. The use tax imposed by Section 3A of Chapter 208, Laws of
1949, on new passenger motor vehicles which have not been
otherwise assessed and are not subject to taxation in the State
of Montana applies to all such vehicles which are required to
be registered and licensed in the State of Montana.
3. Section 12 of Chapter 208, Laws of 1949, exempts all motor
vehicles operating exclusively for transportation of persons for
hire within the limits of incorporated cities or towns and within
two miles from such limits from the operation of the act. This
exemption is general and applies to all the fees and taxes imposed by Chapter 208.

November 19th, 1949.
Mr. W. A. Brown
State Examiner
Capitol Building
Helena, Montana
Dear Mr. Brown:
You have requested my interpretation of Chapter 208, Laws of
1949, on the following matters:
"1. Section 3 of this Act provides for a fee for temporary licenses for Trucks, Trailers and Semi-Trailers. Your opinion is desired whether or not these fees are applicable to such owners and
operators from states that have Reciprocity Agreements with the
State of Montana.
"3. Your opinion is desired in reference to Section 12. What
evidence or kind of affidavit is necessary for operators of Motor
Vehicles operating exclusively for transportation of persons for
hire within the limits of incorporated cities or towns and within two
miles from such limits to be exempt from the provisions of this
Act. Also in reference to the provisions of this Section 12, is it
necessary for operators or owners of Motor Vehicles, operating exclusively for transportation of persons for hire within the limits of
incorporated cities or towns and within two miles from such limits,
to pay the fees as imposed by Section 3 of said Chapter 208, the
Use Vehicle Tax, and Section 3A of said Act on new passenger
Motor Vehicles purchased on and after January in any year?"
Chapter 208, Laws of 1949, imposes a tax on Trucks, Trailers and
Semi-Trailers, and Automobiles operating over and upon the highways
of the State of Montana and requires the owners or operators of such
vehicles to procure a license in compliance with the provisions of Chapter 208. Chapter 208, also provides for a use tax on new passenger
motor vehicles on which no property tax has been paid in the State of
Montana. Section 1 of Chapter 208, contains a table of fees to be paid
by operators of Trucks, Trailers, and Semi-Trailers, such fees being
based upon the tonnage capacity of the vehicles.
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The first paragraph of Section 3, Chapter 208, supra, sets forth the
fees to be imposed upon automobiles. The remaining paragraphs of
Section 3, Chapter 208, are those which are pertinent to your first question, and are as follows:
"Owners or operators of out-of-town Trucks, Trailers and SemiTrailers which are not registered and licensed in the State of Montana under the provisions of Section 1759, Revised Codes of Montana, 1935, as amended, if no annual license is applied for under
the provisions of this act, shall apply for a temporary license
based upon the following table:
"A Truck, Trailer or Semi-Trailer carrying a payload of five
(5) tons for ten (10) days, five dollars ($5.00);
"A Truck, Trailer or Semi-Trailer carrying over five (5) tons
and up to and including ten (10) tons for ten (10) days, ten dollars
($10.00);
"A truck, Trailer, or Semi-Trailer carrying ten (10) tons or
more for ten (10) days, twenty dollars ($20.00) or all Trucks, Trailers
or Semi-Trailers may secure a license for three (3) months for
twenty-five per cent (25%) of the regular tax set forth in Section 1
of this act; or for six (6) months for fifty per cent (50%) of the regular
tax set forth in said Section 1."
Section 11 of Chapter 208, supra, provides as follows:
"Reciprocity shall be granted, notwithstanding anything to the
contrary herein, in accordance with Section 1760.7 as amended by
Chapter 93 of the laws of the Twenty-six Legislative Assembly
of Montana of 1939, and as amended by Chapter 296 of the laws of
the Thirtieth Legislative Assembly of Montana of 1947."
Section 1760.7, Revised Codes of Montana, 1935, as amended by
Chapter 93, Laws of 1939, and as last amended by Chapter 296, Laws
of 1947, permits the Registrar of Motor Vehicles to make reciprocal
agreements with other countries, states or territories to exempt foreign
vehicles from registration and licensing in the State of Montana. Chapter 296, supra, is as follows in part:
"Before any foreign licensed motor vehicles shall be operated
on the highways of this State for hire, compensation or profit. or
before the owner thereof uses the vehicle while engaged in gainful
occupation or business enterprise, in the State of Montana, including highway work, the owner of such vehicle shall make application to a County Treasurer for registration, upon an application
form furnished by the Registrar of Motor Vehicles. Upon satisfactory evidence of ownership submitted to such County Treasurer,
the Treasurer shall accept the application for registration and shall
collect the regular license fee required for the vehicle . . . providing, however, that the Registrar of Motor Vehicles is authorized
and empowered to enter into reciprocal agreements with any coun-

192

OPINIONS OF THE ATTORNEY GENERAL
try, State or territory, exempting from registration and licensing in
Montana the foreign licensed Motor Vehicle, Trailer or Semi-Trailer
of a resident of such country, State or territory when lawfully registered and licensed therein, when the law of such country, State or
territory extend the same privilege to, or authorize like reciprocal
agreements with respect to Motor Vehicles, Trailers and SemiTrailers registered and licensed in the State of Montana and operated by a resident of this State upon the highways of such country,
State or territory; . . . "
In view of the provisions of the above quoted Section and Section

11 of Chapter 208, Laws of 1949, I answer your first question by holding

that owners or operators of out-of-State Trucks, Trailers and Semi-Trailers need not procure the licenses imposed by Section 3 of Chapter 208,
supra, if such vehicles are lawfully registered and licensed in a
country, State or territory which has a reciprocal agreement with the
State of Montana as provided for in Chapter 296, Laws of 1947.
While the kmguage of Section 3, Chapter 208, supra, by and of itself might possibly lead to the conclusion that the reciprocity provided
by Section 1760.7, supra, as amended, should only apply to the registration fees imposed by Section 1760, Revised Codes of Montana, 1935,
as amended, and not to the fees imposed by Chapter 208, supra, such
conclusion is completely rebutted by the provision of Section 11, Chapter 208, supra, to the effect that reciprocity shall be granted in accordance with Section 1760.7, supra, as amended, notwithstanding anything to the contrary contained in Chapter 208. Moreover Section
1760.7, as last amended by Chapter 296, Laws of 1947, provides that the
reciprocal agreements shall exempt the vehicles from "registration and
licensing in Montana." Certainly the licenses required by Chapter
208, supra, are such as fall within the broad category of "licensing in
Montana."
Your second question inquires as to whether the use tax imposed
upon new passenger motor vehicles by Section 3A of Chapter 208,
supra, should be collected on new cars purchased without the State of
Montana by a Montana resident, when the owner is required to secure
a Montana registration and license. Section 3A of Chapter 208, supra, is
as follows:
"That in consideration of the right to use the highways of the
State of Montana and from and after the passage and approval
of this act, there shall be imposed upon all new passenger motor vehicles for which a license is sought and which have not been otherwise assessed and not subject to assessment and taxation in Montana, a use tax as follows: If purchased between January 1, and
April 1, in any year, a tax of thirty-two dollars ($32.00); if purchased
between April 1, and July 1, in any year, a tax of twenty-four dollars ($24.00); if purchased between July 1 and October 1, in any
year, a tax of sixteen dollars ($16.00); and if purchased between
October 1 and December 31, in any year, a tax of eight dollars
($8.00). The tax herein provided for shall not be imposed or col-
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lected from the purchaser of any new passenger motor vehicle
on which a property tax as now provided by law, has been imposed and paid."
The Section above quoted makes the payment of the use tax imposed contingent upon the seeking of a license for a new passenger
motor vehicle which has not been otherwise assessed and taxed in the
State of Montana. The imposition of the use tax is not made dependent upon the place of purchase of the automobile, whether within
the State of Montana or outside thereof. The test is whether or not
such vehicle must be registered with and a license procured from the
State of Montana, and whether such vehicle has been previously subjected to a property tax within this State.
Your third question is as to the evidence or kind of affidavit that is
necessary for operators of motor vehicles to gain the exemption set forth
in Section 12 of Chapter 208, supra. Section 12 is as follows:
"Motor ~ehicles ~perating exclusively for transportation of
persons for hire within the limits of incorporated cities or towns and
within two miles from such limits shall be exempt from the provisions of this act."
The evidence or kind of affidavit to be required of persons seeking
the exemption allowed. by Section 12, supra, is entirely a matter of
administrative policy and practice and it is not the function of this office to set such policy. By Section 6 of Chapter 208, supra, the duty
of providing the administrative policy necessary to carry out the provisions of the act is placed upon the Montana Highvvay Commission.
You also inquire whether or not vehicles which qualify under Section 12 of Chapter 208 must pay the fees imposed by Section 3 of Chapter 208, the use vehicle tax, and by Section 3A of Chapter 208 on new
passenger motor vehicles purchased on and after January in any year.
My answer is that the payment of such fees is not required. The
language of Section 12, Chapter 208, could not be more explicit and
unambiguous. It is stated therein that certain motor vehicles "Shall be
exempt from the provisions of this Act." Therefore, every vehicle that
qualifies under Section 12 is exempt from each and every Section of
Chapter 208.
It is my opinion:

1. The fees for the use of the highways of the State of Montana
imposed by Section 3 of Chapter 208, Laws of 1949, upon out-of-State
Trucks, Trailers and Semi-Trailers do not apply if such vehicles are
lawfully registered and licensed in a country, State or territory which
has a reciprocity agreement with the State of Montana.
2. The use tax imposed by Section 3A of Chapter 208, Laws of
1949, on new passenger motor vehicles which have not been otherwise
assessed and are not subject to taxation in the State of Montana up-
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plies to all such vehicles which are required to be registered and licensed in the State of Montana.
3. Section 12 of Chapter 208, Laws of 1949, exempts all motor
vehicles operating exclusively for transportation of persons for hire
within the limits of incorporated cities or towns and within two miles
from such limits from the operation of the act. This exemption is general and applies to all the fees and taxes imposed by Chapter 208.
Very truly yours,
ARNOLD H. OLSEN,
Attorney General.
Opinion No. 71
Justice of the Peace--Disqualifica\lon-Venue, Change of
Held:

1. A Justice of the Peace can be disqualified in criminal actions brought by the State under sub-division one, two and three
of Section 8868 of the Revised Codes of Montana, 1935, but not
under sub-division four of Section 8868.

2. A change of venue to another Justice Court in the same
Township or to another Township in the same County can be
obtained on a showing of bias and prejudice of such Justice,
under Section 12307 of the Revised Codes of Montana, 1935.

November 25th, 1949.
Honorable Arthur M. Woods
Justice of the Peace
Hellgate Township
Missoula, Montana
Dear Sir:

You have asked my opinion on the question of whether a Justice
of the Peace can be disqualified in cases brought by the State of
Montana.
Section 8868 of the Revised Codes of Montana, 1935, provides in
part:
"8868. Cases in which a judge may be disqualified ...
Any Justice, Judge, or Justice of the Peace must not sit or act
as such in any action or proceeding:
1. To which he is a party, or which he is interested;
2. When he is related to either party by consanguinity or
affinity within the sixth degree, computed according to rules of
law;

