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on Substitute House Bill No. 141 was taken in the House and Senate,
Senator Lott did not know that he would be the Interim President Pro
Tempore of the Senate and at the same time, the Senate, along with
the House, did not know that Senator Lott would be elected to such
office. Applying the tests laid down in the Jackson Case, supra, to the
case at hand, I find no reason why Article V, Section 31, should apply
so as to prohibit Senator Lott from receiving compensation based upon
the salary of $10,000.00 per year allowed by Chapter 182, Supra. Since
Senator Lott did not know he would be the President Pro Tempore of the
Senate until March 3rd, the day after Substitute House Bill No. 141 was
concurred in by both the House and the Senate, he could not possibly
have importuned the Legislature to raise the salary of the Governor
for his own benefit and conversely the Legislature could not have attempted to influence his future conduct as Acting Governor by promises of reward in the form of increased compensation or threats of punishment by way of reduced salary. Article V, Section 31, was designed
to guard against certain evils, and as stated in the Jackson Case, supra,
when such evils are not present, the prohibition does not apply.
It is my opinion that Senator M. J. Lott, the Interim President Pro
Tempore of the Montana Senate, shall receive per diem based upon
the $10,000.00 per annum salary authorized by Chapter 182, Laws of
1949, when serving as Acting Governor of the State of Montana due to
the absence of the Governor and Lieutenant-Governor from the State.

Very truly yours,
ARNOLD H. OLSEN,
Attorney General.
Opinion No. 68
Industrial Accident Board-Public Employees Retirement SystemEmployees-Industrial Disease-Statute Chapter 212, Laws of 1945.
Held:

1. Chapter 212, Montana Session Laws of 1945, places upon
the Industrial Accident Board the duty to determine questions
of fact regarding the origin of a disabling injury or disease in
cases certified £0 it by the Public Employees Retirement Board.

November 5th, 1949.
Mr. Walter Coombs
Chairman
Industrial Accident Board
Helena, Montana
Dear Mr. Coombs:

You have requested my opinion on the question whether or not the
Industrial Accident Board is required by Chapter 212, Session Laws of
1945, to certify regarding disability arising out of disease, when the
Industrial Accident Board has no j1lrisdiction under the Workman's
Compensation Act to inquire into occupational diseases.
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Chapter 212, Session Laws of 1945, Section 20 (h) sets forth the
procedure to be followed by the Board of Administration of the Public
Employees Retirement System. It states:
"Any member shall be retired for disability regardless of age
or amount of service, if incapacitated for the performance of duty
as the result of an injury or disease arising out of and in the course
of his employment. Incapacity for performance of duty shall be
determined by the Board of Administration, but the Industrial Accident Board shall determine, in the same manner as for all other
State employees, whether such incapacity is the result of injury
or disease arising out of and in the course of employment. In the
absence of an application to the Industrial Accident Board, filed
by a proper party, the Board of Administration hereunder shall
proceed with retirement and with the payment of benefits payable
under the retirement system when disability does not result from
injury or disease arising out of and in the course of their employment.
If the Industrial Accident Board determines on the basis
of such an application subsequently filed, that disability resulted
from the injury or disease arising out of and in the course of employment, an amount equal to said benefits shall be deducted from
the benefits payable under the retirement system because of such
determination. Any such -member incapacitated for the performance of duty by reason of a cause not included in the immediately preceding sentence, and any other member so incapacitated, regardless of the cause, shall be retired regardless of age
but only after ten (10) years of service to the State, or to the contracting city." (Emphasis supplied.)
It is apparent that the Legislature intended the factual determination of the Industrial Accident Board to be conclusive on the question
whether or not the disabling injury or disease arose out of and in the
course of employment. This is an ordinary procedure in the case of
most disabilities arising as a result of an accident.

Heretofore, I have had occasion to pass on the effect of the statute
of limitations governing claims under the Workman's Compensation
Act as they affect the validity of a claim under the Public Employees
Retirement System. In Opinion Number 65, Volume 23, Opinions of the
Attorney GeneraL I held that the statute of limitations on claims under
the Workman's Compensation Act cannot affect the validity of the
factual determination called for under Section 20 (h) of Chapter 212,
Laws of 1945.
The Public Employees Retirement Act is more liberal in scope than
is the present Workman's Compensation Act inasmuch as it makes provision for disability resulting from industrial diseases. The fact that the
Legislature in Section 20 (h) designated the Industrial Accident Board
as the Board to inquire into the fact of the origin of the disabling injury
"or disease" clearly indicates a Legislative intention to add to the
duties of the Industrial Accident Board this additional function. That
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intention is made more apparent by the fact that the Industrial Accident
Board is specifically called upon to determine whether or not a disease,
which the Public Employees Retirement Board has certified as resulting
in a disability, originated out of and in the course of employment.
It is therefore my opinion that the Industrial Accident Board has
had added to its functions by Chapter 212, Session Laws of 1945, the
.additional task of determining the question of fact in cases certified to
it under Section 20 (h) by the Public Employees Retirement Board.

Very truly yours,
ARNOLD H. OLSEN,
Attorney General.
Opinion No. 69
License-Zoological Gardens-Menagerie
Held:

A permanent zoological garden is not to be classified in the
same category as a menagerie within the meaning of Section
2434 of the Revised Codes of Montana of 1935, as amended by
Chapter 74 of Ihe Session Laws of Montana of 1949, and therefore ~s not required to pay a license fee of $125.00 a day as in
said section provided for.

November 4, 1949.
Mr. Charles B. Sande
County Attorney
Yellowstone County
Billings, Montana
Dear Mr. Sande:

You have asked my opinion as to whether an amusement center,
which is to contain a zoological garden where wild animals are to be
kept, displayed and exhibited, is to be considered a menagerie to the
extent of being subject to payment of a license fee as provided by
law. The provision for the payment of a fee by menageries is contained in Sub-division (2) of Section 2434 of the Revised Codes of
Montana, 1935, as reinacted by Chapter 94 of the Session Laws of
1945 and by Chapter 74 of the Session Laws of 1949.
Sub-division (2) of Section 2434, as amended by Chapter 94 of the
Session Laws of 1945, and Chapter 74 of the Session Laws of 1949,
provides in part as follows:
Section 2434, "Licenses must be obtained for the purposes
herinafter named for which the County treasurer must require payment as follows: 2... ; for every circus or menagerie, including
sideshows one hundred and twenty-five dollars a day; ... "
Webster's New International Dictionary, 2nd Edition, defines menagerie as , "A place where animals are kept and trained, especially

