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new district resulting by consolidation of two or more districts and the 
assumption by a First or Second Class District of the bonded indebted
ness of a Third Class District which is annexed. In the case of con
solidation, a Third Class District which is included within the new 
district would assume its proportionate share of the bonded indebted
ness of the new district, but in the event of annexation of a Third 
Class District to a First or Second Class District no provision is made 
for such assumption. 

Section 1029.1, Revised Codes of Montana, 1935, which was 
amended by implication by Chapter 201. Laws of 1943, provided that 
the bonded indebtedness of a school district which is consolidated or 
whose boundaries are changed shall remain the indebtedness of the 
original territory against which the bonds were issued. Chapter 201 
did not alter this rule in regard to Third Class Districts annexed to First 
or Second Class Districts and as a consequence such Third Class Dis
tricts so annexed would not assume the indebtedness of the districts 
to which the Third Class Districts are annexed. 

The foregoing does not apply to school districts which have been 
declared abandoned under the provisions of Section 970, Revised Codes 
of Montana, 1935, as amended by Chapter 168, Laws of 1943, as such 
abandoned districts may be attached to one or more contiguous dis
tricts on the order of the County Superintendent and do not constitute 
annexation as is contemplated by your question. The territory of the 
abandoned district which is attached will continue, under Chapter 168, 
to be liable for its bonded indebtedness and there is no assumption of 
indebtedness by the district to which it is attached. 

It is, therefore, my opinion that the territory of a Third Class Dis
trict which is annexed to a First or Second Class District does not as
sume any of the bonded indebtedness of the First or Second Class 
Districts, but the bonded indebtedness of the Third Class District is as
sumed by the First or Second Class' District to which the Third Class 
District is annexed. 

It is also my opinion that if a Third Class District, or any class dis
trict, is consolidated with one or more school districts and a new dis
trict formed the bonded indebtedness of each of the component dis
tricts is assumed by the new district and all of the territory of the new 
district, including that of the Third Class District, is liable for the pay
ment of such bonds. 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General. 

Opinion No. 43 

Licenses-Examinatlons-Plumbers-Board of Examiners
Regulations-Administrative Law. 
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Held: The Board of Plumbing Examiners is authorized and directed to 
issue State plumbing licenses to present holders of city plumb
ers licenses. 

The Board of Plumbing Examiners is authorized to make any 
rules and regulations reasonable and necessary to effect the 
intention of the Legislature that a uniform system of plumbing 
examinations and licensing be established in the State. 

Mr. H. B. Foote, Secretary 
State Board of Plumbing Examiners 
Helena, Montana 

Dear Mr. Foote: 

August 8th, 1949. 

You have requested my opinion on the question of the authority of 
the Board of Plumbing Examiners to issue licenses to holders of city 
licenses, which city licenses were issued under previous State Statutes; 
and also on the extent of the Board of Plumbing Examiners to issue rules 
and regulations for the conduct of its business. 

The State Board of Plumbing Examiners is established by the Legis
lature in Chapter 203, Session Laws of 1949. This Chapter, by Section 
12, specifically repealed Sections 5183 through 5193, Revised Codes of 
Montana, 1935. The repealed Sections established a system of li
censing plumbers in any incorporated city or town in this State con
taining more than three thousand inhabitants. By repealing those 
Sections and substituting therefore the system of State examinations 
and State licenses, the Legislature seeks to establish a uniform system 
of licensing throughout the entire State. 

In Section 10 of Chapter 203 (supra) the Legislature made provision 
for the exchange by city licensed Master and Journeymen Plumbers 
for the respective State license. Section 10 reads: 

"All Master and Journeymen Plumbers, who are now holders 
of a city license shall be entitled to a State license, to be issued 
by said Board of Plumbing Examiners immediately after its or
ganization as provided for by this act, without submitting or being 
required to submit to any examination whatever, upon the pay
ment of each of the applicants for such licenses of the sum of 
twenty-five dollars in the case of the Master Plumber, and ten 
dollars in the case of a Journeyman Plumber, and such license 
when issued, shall be renewed from time to time annually as here-
inbefore provided." . 

Thus, in order that those plumbers who have taken city examina
tions under the prior law, and who have been licensed as a result of 
those examinations, should not be required to undergo additional ex
aminations the Legislature has provided for exchange of licenses. 
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By virtue of the above quoted section, the State Board of Plumbers 
Examiners is authorized and directed to immediately issue licenses to 
those holders of present city licenses who take advantage of the pro
visions of said section, and make payment of the fee. 

Under Section 9 of Chapter 203 (supra) the Board of Plumbing Ex
aminers is authorized to adopt such rules and regulations as are neces
sary to carry out the intent of the act. 

The Legislature has delegated to the Board a power to make rules 
and regulations. 

42 American Jurisprudence, Public Administrative Law, Section 53 
states in part: 

"The scope and extent of the power of administrative authori
ties to enact rules and regulations is limited by the Federal and 
State Constitutions and the statutes granting them such power. 

And further: 

"The extent of the power must be determined by the purpose 
of the act and the difficulties its execution might encounter. Since 
the power to make regulations is administrative in nature, legis
lation may not be enacted under the guise of its exercise by issu
ing a "regulation" which is out of harmony with, or which alters, 
extends, or which alters, extends, or limits, the statute being ad
ministered, or which is inconsistent with the expression of the law
makers intent in other statutes .... Thus, where a right is granted 
by statute, the officer administering such statute may not by regu
lation add to the conditions of that right a condition not stated in the 
statute, nor may he bar from that right a person included within the 
terms of the statute .... " 

Thus, in order to determine the scope of the authority of the Board 
to make rules and regulations, it is necessary to examine the act. 

The title of the act states that the act is designated to establish a 
system of State examination for Master and Journeyman Plumbers, to 
fix fees to be charged for State licenses, to direct the disposition of the 
funds received from the collection of those fees, and to provide pen
alties for violations of the provisions of the act. 

Thus, the Board of Plumbers Examiners are authorized to make 
whatever rules are necessary to carry out those intentions. 

In the body of the act, Section 3 states in part: 

"It shall be the duty of the said Board to examine each applicant 
for a State license as provided for in this act, to determine his qualifica
tions and fitness for carrying on the business of a Master Plumber or 
Journeyman Plumber .... " 

Section 4 sets forth that a written application must be filed with the 
Secretary of the Board, which application must contain certain stated 
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information, and sets forth that the applicant shall "at such time and 
place as may be designated by the said Board . . be examined as to 
his qualifications for said license." 

Section 8 sets forth that the State license and permit may be re
voked at any time for incompetency, dereliction of duty, or other suf
ficient cause, after a full and fair hearing by the Board. 

Thus, the State Board of Plumbing Examiners is authorized and 
directed to make rules and regualtions necessary to carry out the 
intent of the act which established the State system of plumbing ex
aminations. The scope of such rules will be tested by the reasonable
ness and necessity for such rule or regulation under the statutory di
rection of the Legislature. 

It is therefore my opinion that the Board of Plumbing Examiners is 
authorized to issue without examinations State licenses in exchange for 
current city licenses to the present holders of city licenses. 

It is further my opinion that the statute authorizes the Board to es
tablish such rules and regulations as are reasonable and necessary in 
order to carry into effect the directions of the Legislature that a uni
form system of plumbers examinations and licenses be established 
in the State. 

Opinion No. 44 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General. 

Sheriff-Mileaqe-State Institutions-Prisoners, Expenses For Delivery 
of-Insane Persons, Expenses For Delivery of 

Held: Under the provisions of Chapter 59, Montana Session Laws of 
1949, a sheriff who uses a privately owned vehicle to transport 
prisoners to the State Prison and the State Reform School, or in
sane persons to the State Insane Asylum shall receive as a part 
of his expenses nine cents (9c) per mile for each and every mile 
actually and necessarily traveled. 

2. The sheriff shall not receive an additional nine cents (9c) 
for each mile the prisoner or insane person is transported. 

Mr. M. 1. Parcells 
County Attorney 
Columbus, Montana 

Dear Mr. Parcells: 

July 26th, 1949. 

You have submitted for my consideration the following question: 
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