
OPINIONS OF THE ATTORNEY GENERAL 107 

117 and.179, Volume 15, Report and Official OpiI:lions of Attorney Gen
eral. Father and 'son are in the first degree of consanginity and thus 
within the ban of the _ statute. 

That the position under consideration is one of trust or emolu
ment is also not open to question. Ballentines Law Dictionary, 2nd Edi
tion, defines emoluments as follows: 

"The profit arising from office or employment; that which is 
, received as compensation for services, or which is annexed to the 

possession of office as salary, fees, and perquisites; advantage; 
gain, public or private." 

A person who receives a salary as Deputy Clerk of Court 
certainly is in a position of emolument under this definition. The term 
emolument has a very broad definition as evidenced by the fact that 
in Opinion Number 201, Volume 19, Report and Official Opinions of 
Attorney GeneraL it was held that a person employed in County work 
as a common laborer on an hourly basis was employed in a position 
of emolument. 

The only remaining question is whether or not the Nepotism Act 
applies to a temporary job, Le. one such as in the instant situation 
where the position is taken merely to train and aid the son for a period 
of time. In that connection I refer to Opinion Number 215, Vol. 21. Re
port and Offiical Opinions of Attorney General wherein the following 
language is used: 

"The Nepotism Statutes do not refer merely to perrpanent posi
tions but refer to any and all jobs, no matter whether permanent, 
temporary, ministerial or otherwise. It has been so held in Opinion 
No. 270, Vol. 15, Report and Official Opinions of the Attorney 
General." 

I agree with these two opinions. The' Nepotism Act makes no ex
ceptions of any kind. It refers to "any position" and can only be inter
preted as all inclusive. 

It is therefore my opinion that in the factual situation you have 
described the son, B, cannot appoint his father, A, as a deputy without 
violating the provisions of the Nepotism Act. 

Opinion No. 42 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General., 

Schools-School Districts, Annexation of -School Districts
Consolidation of.-Bonded Indebtedness, Assumption of 

Held: (l) The territory of a Third Class School District which is an
nexed to a First or Second Class District does not assume any of 
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the bonded. indebtedness of the First or Second Class District: 
but the bonded indebtedness of the Third Class District is as
sumed by the First or Second Class District to which the Third 
Class District is annexed. 

(2) If a Third Class School District, or any other Class District, 
is consolidated with one or more School Districts and a new 
District formed, the bonded indebtedness of each of the 
component Districts is assumed by the new District and all of 
the territory of the new District is liable for the payment of such 
bonds. 

July 30th, 1949. 
Miss Mary M. Condon 
State Superintendent of Public Instruction 
Helena, Montana 

Dear Miss Condon: 

You have submitted for my opinion the following question: 

"Does a Third Class District which has been annexed to a 
Second or Third Class District assume a share of the latter's 
bonded indebtedness?" 

In answering your question it is important to consider Section 1034, 
Revised Codes of Montana, 1935 as amended by Chapter 201, Laws of 
1943, which defines the procedure for the consolidation of School Dis
tricts and the annexation of one or more districts to an existing district. 
It is to be observed that under the provisions of this Section, consolida
tion of two or more districts is effected by the merger of the districts, 
after appropriate action of the trustees of the districts concerned, with 
the resulting formation of a new district. Annexation of a Third Class 
District occurs when the district is merged with a First or Second 
Class District. There is no provision in the Section for annexation of a 
Third Class District to a Third Class District as your question suggests. 
This interpretation of Section 1034, as amended, was recognized in 
Opinion No. 147, Volume 21, Report and Official Opinions of the Attor
ney General wherein it was said: 

"The provision for annexation has application only when a 
Third Class District becomes merged with a First or Second Class 
District. Consolidation occurs in all other situations when two or 
more districts are combined." 

The portion of Section 1034, as amended which applies to the bond
ed indebtedness reads as follows: 

"Bonded indebtedness of any districts merged by consolidation 
or annexation shall be assumed by the consolidated district or 
the district to which another is annexed." 

The above quoted statute contemplates two situations. The as
sumption of the bonded indebtedness of the component parts of the 
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new district resulting by consolidation of two or more districts and the 
assumption by a First or Second Class District of the bonded indebted
ness of a Third Class District which is annexed. In the case of con
solidation, a Third Class District which is included within the new 
district would assume its proportionate share of the bonded indebted
ness of the new district, but in the event of annexation of a Third 
Class District to a First or Second Class District no provision is made 
for such assumption. 

Section 1029.1, Revised Codes of Montana, 1935, which was 
amended by implication by Chapter 201. Laws of 1943, provided that 
the bonded indebtedness of a school district which is consolidated or 
whose boundaries are changed shall remain the indebtedness of the 
original territory against which the bonds were issued. Chapter 201 
did not alter this rule in regard to Third Class Districts annexed to First 
or Second Class Districts and as a consequence such Third Class Dis
tricts so annexed would not assume the indebtedness of the districts 
to which the Third Class Districts are annexed. 

The foregoing does not apply to school districts which have been 
declared abandoned under the provisions of Section 970, Revised Codes 
of Montana, 1935, as amended by Chapter 168, Laws of 1943, as such 
abandoned districts may be attached to one or more contiguous dis
tricts on the order of the County Superintendent and do not constitute 
annexation as is contemplated by your question. The territory of the 
abandoned district which is attached will continue, under Chapter 168, 
to be liable for its bonded indebtedness and there is no assumption of 
indebtedness by the district to which it is attached. 

It is, therefore, my opinion that the territory of a Third Class Dis
trict which is annexed to a First or Second Class District does not as
sume any of the bonded indebtedness of the First or Second Class 
Districts, but the bonded indebtedness of the Third Class District is as
sumed by the First or Second Class' District to which the Third Class 
District is annexed. 

It is also my opinion that if a Third Class District, or any class dis
trict, is consolidated with one or more school districts and a new dis
trict formed the bonded indebtedness of each of the component dis
tricts is assumed by the new district and all of the territory of the new 
district, including that of the Third Class District, is liable for the pay
ment of such bonds. 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General. 

Opinion No. 43 

Licenses-Examinatlons-Plumbers-Board of Examiners
Regulations-Administrative Law. 
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