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therein set forth, to take up the slack of employment they felt would 
be in existence upon the termination of the war emergency. I 
think this is a fair deduction from the reading of the title and the 
act as a whole." 

"Also, it was felt repair work and bridge work, and other con
struction during the war years would be neglected because of the 
lack of funds and the impossibility of getting materials." 

At the end of that opinion, he stated that what he had said in re
gard to Chapter 69, Laws of 1945, applied also to Chapter 131, Laws of 
1945. 

Thus it is clear that the fund is not intended to add new capital 
assets to existing school plants, but to repair and renew those assets 
which exist and could not be properly maintained or replaced due to 
the exigencies of emergency, war-time shortages. 

It is therefore my opinion that under the provisions of Chapter 131, 
Laws of 1945, as amended by Chapter 161, Laws of 1947, the funds 
transferred into the deferred maintenance fund can not be spent for 
new building construction and equipment, but the expenditure thereof 
is limited to the "maintenance and repair of buildings and the main
tenance, repair and replacement of school equipment." 

Opinion No. 40 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General. 

Taxation-School Districts-School Busses-Exemption From Taxation. 

Held: 1. Chapter 208. Montana Session Laws of 1949. which imposes 
a use tax upon trucks. trailers. semi-trailers. and automobiles 
operating over and upon the highways of the State of Montana 
does not apply to (A) school busses owned by a school district. 
and (B) school busses owned by a private individual and used 
exclusively for the purposes of transporting school children. 

2. Chapter 208, Montana Session Laws of 1949. does apply 
to school busses owned by a private individual and used partly 
for the transportation of school children and partly for other 
purposes. 

Mr. Robert 1. Neison· 
County Attorney 
Great Falls, Montana 

July 23rd, 1949 

You have requested an opinion of this office construing Chapter 
208, Montana Session Laws of 1949. 
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Chapter 208, Montana Session Laws of 1949 provides in part for a 
use tax on trucks, trailers, semi-trailers, and automobiles operating 
over and upon the highways of the State of Montana. 

You specifically inquire whether the tax imposed by Chapter 208 
applies in the following three cases, all involving trucks and busses 
operated for the purpose of transporting school children: 

1. Where the school bus is owned by a school district. 

2. Where the school bus is owned by a private individuaL 
but is used exclusively for the purpose of transporting school 
children. 

3. Where the school bus is owned by a private individual and 
is used partly for other purposes. 

Section 1998, Revised Codes of Montana, 1935 contains the general 
statutory exemptions from taxation. Section 1998 reads in part as 
follows: 

"The property of the United States, the State, Counties, cities, 
towns, school districts, municipal corporations, public libraries, 
such other property as is used exclusively for agricultural and 
horticultural societies, for educational purposes, places of re
ligious worship, ... are exempt from taxation, ... " 

As was pointed out at length in Op. No. 36, Vol. 23, Report and 
Official Opinions of Attorney GeneraL Section 1998, supra, provides 
for two distinct classes of property, (l) that property which is abso
lutely exempt, consisting of the property of the United States, the State, 
Counties, School Districts, etc., and (2) that class of property which is 
exempt only when used exclusively for certain enumerated purposes. 

A school bus owned by a school district falls in the first classifica
tion of property and therefore as stated above is absolutely exempt 
from taxation. 

A school bus owned by an individual and used exclusively for the 
purpose of transporting school children falls in class 2 of Section 1998, 
and is exempt from taxation if it is in fact used exclusively for the trans
portation of school children. However, it is incumbent upon the owner 
to claim such exemption and make satisfactory proof of the exclusive 
uSe of the property. 

A. school bus owned by an individual and used partly for trans
portation . of school children and partly for other purposes falls in 
neither of the classes of property set out in Section 1998 and therefore 
such a bus is not exempt from taxation. . 

Therefore, it is my opinion that a school bus owned by a school 
district is exempt from taxation, a school bus owned by a private in
dividual and used exclusively for the transportation of school children 
is exempt from taxation upon claim and proof of exemption and that a 
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school bus owned by a private individual and used partly for the trans
portation of school children and partly for other purposes is not exempt 
from taxation. 

Opinion No. 41 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General. 

Nepotism-Clerk of District Court-Appointment of Deputy
Emolument, Position of 

Held: In a situation wherein the Clerk of the District Court resigns and 
his son is appointed to fill the vacancy, the son cannot appoint 
the father as a Deputy in such office without violating the pre
visions of the Nepotism Act. 

Mr. Lawrence Persson 
County Attorney 
Broadus, Montana 

Dear Mr. Persson: 

July 26th, 1949. 

You have submitted the following question for my opinion: 

"A resigned as Clerk of the District Court. The County Com
missioners appointed A's son, B to fill the vacancy. May B now 
appoint A as his deputy if the reason is to have A train and aid 
B until B is familiar with the work?" 

The Nepotism Laws of the State of Montana were enacted as 
Chapter 12, Montana Session Laws of 1933, and are now contained in 
Sections 456.1 through 456.3, Revised Codes of Montana, 1935. 

Section 456.1 defines Nepotism as follows: 

"Nepotism is the bestowal of political patronage by reason of 
relationship rather than of merit." 

Section 456.2 is as follows in part: 

"It shall be unlawful for any person or any member of any 
board, bureau or commission, or employee at the head of any 
department of this State or any political subdivision thereof to ap
point to any position of trust or emolument any person or persons 
related to him or them or connected with him or them by con
sanguinity ~ithin the fourth degree, or by affinity within the second 
degree .... 
Section 456.3 provides penalties for violations of the Nepotism Act. 

It is not open to question that B could not appoint A permanently to a 
position of trust or emolument, regardless of merit. Opinions Number 
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