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the property is not exempt. On the other hand, if the dominant and substantial use is a non-profit hospital association, then the property is exempt as not being operated for "private or corporate profit" as set out
in Section 1998, supra.
For the purposes of exemption it is not controlling that the articles
of incorporation state that the association is a non-profit association.
51 Am. Jur., Taxation, Section 638, p. 608, states the rule as follows:
"In generaL to be entitled to an exemption as a benevolent
institution, it is not sufficient that the corporate articles of the hospital contain the recital that it was organized for benevolent purposes, but the hospital must be actually conducted for such purposes."
The fact that the property is only operated by the Adams Hospital
Association under a contract of purchase will not defeat exemption of
the property if it is otherwise exempt. In the second class of property
provided for in Section 1998 supra, exemption is made contingent
upon use of property and not ownership thereof. and the general rule
is set forth in 61 C. J., Taxation, Sec. 598, p. SOL as follows:
"Where Constitution or Statute predicates exemption upon
ownership of property of a charitable institution, hospital property
owned by others will be denied exemption, and equitable ownership by such an institution has been held insufficient. Where, however, the statute, broadly exempts "hospitals" used for benevolent
purposes, exemption depends solely upon use, irrespective of ownership or of the character of the owner."
Therefore, it is my opinion that whether or not the property used
by the Adams Hospital Association is exempt from taxation cannot be
decided without a determination as to dominant and substantial use of
the property. If, as stated above, the hospital is maintained primarily
to make a private or corporate profit for the individuals who control it,
the exemption cannot be had. If the principle purpose is really for
benevolent, non-profit purposes, then the exemption must follow as a
matter of course.
Very truly yours,
ARNOLD H. OLSEN,
Attorney General.
Opinion No. 37
Schools--High School Districts, Creation of-Board of County
Commissioners--County Superintendent of Schools-Discretion of Commissioners as to Creation
of High School Districts.
Held:

Chapter 275, Montana Session Laws of 1947, which provides
for creation of High School Districts is mandatory in terms and
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leaves no discretion in the Commission. consisting of the Board
of County Commissioners and the County Superintendent of
Schools. as to the creation of such Districts. The Districts must
be established if requested by a High School Board of Trustees
in the County.

Juty 21st, "1949.
Mr. John J. Cavan
County Attorney
Wheatland County
Harlowton, Montana
Dear Mr. Cavan:
You have requested my opinion upon the following question:
"Under Chapter 275, Montana Session Laws of 1947, providing
for the establishment of High School Districts, may the Commission
consisting of the Board of County Commissioners and the County
Superintendent of Schools exercise discretion as to the creation of
such High School Districts?"
Chapter 275, Montana Session Laws of 1947, repealed Sections
1301.1 to 1301.6, Revised Codes of Montana, 1935, as amended, and
contains the present law as to the creation of High School Districts.
Section 2 of Chapter 275 reads in part as follows:
"In all counties having a high schooL or high schools, a Commission consisting of the County Commissioners and the County
Superintendent of Schools shall at the request of any High School
Board of Trustees in the County. divide the County into High
School Districts for the purpose of" this Act. after hearing. That
the Commission shall fix the time, date and place, and at such
time, date and place hold a public hearing of the requested division of the County into High School Districts, at which hearing
any interested person may appear and be heard concerning the
requested division. " .. (Emphasis mine.)
If the above quoted Section is held to be mandatory in its terms
then the Board of County Commissioners and the County Superintendent of Schools cannot exercise any discretion as to the creation
of the High School Districts. The wording of the statute is that the
Commission "shall" divide the County into High School Districts at the
request of any High School Board of Trustees.
The question as to how the courts will interpret the word "shall"
in a statute has arisen many times in the past. The general rule is
stated in 50 Am. Jur., Statutes, Section 28, p. 49-50, as follows:
"The intention of the Legislature as to the mandatory
or directory nature of a particular statutory provision is determined
primarily from the language thereof. Words or phrases which are
generally regarded as making a provision mandatory, include
"shall" and "must" .... "

OPINIONS OF THE ATTORNEY GENERAL

99

Further, in Section 30 under Statutes at pp. 51-52 of 50 Am. Jur. it is
said:
" ... However, it should be helpful to keep in mind the fundamental rule that ordinarily the words "may" and "shall" or "must"
are not used interchangeably or synonymously, but are given their
ordinary meaning. When the use of the words in other than their
ordinary meaning is intended, the intention to do so must clearly
appear."
In the case of State ex reI. McCabe v. District Court, 106 Mont.
272, 76 Pac. (2d) 634, the Montana Supreme Court had under consideration the interpretation of the word "must" in a statute holding that the
District Judge must appoint a special administrator under certain circumstances. While the court in that case held that "must" was not
mandatory but only permissive, it was made clear that the case fell
into the exception to the general rule. On page 27-7 of the decision the
court said:
"Weare reluctant to contravene or construe away terms of a
statute which in themselves are mandatory upon their face, except
where the intent and purpose of the legislature are plain and unambiguous and clearly signify a contrary construction; the synonymous terms 'must' and 'shall' in that connection, being generally
interpreted as mandatory, cmd the term 'may' being generally
construed as permissive or directory only."
The latest consideration by the Montana Supreme Court as to
whether a statute is mandatory or directory is the case of State ex reI.
Sullivan v. District Court,_ _ Mont. _ _ , 196 Pac. (2d) 452. The court
construed Section 11702, Revised Codes of Montana, 1935, dealing with
removal of .public officers, and held that the portion of Section 11702
which said "the court must cite the party charged to appear before the
court at a time not more than ten or more than ten nor less than five
days from the time the accusation was presented" was directory and
not mandatory. The court gave two reasons for its decision, (l) that
statutory provisions as to precise time are many times not regarded as
of the essence but are regarded as directory merely and (2) a statutory
provision is generally regarded as directory where a failure of performance will result in no injury or prejudice to the substantial right of
the interested persons, and as mandatory where such injury or prejudice will result. The Sullivan case is distinguishable from the instant
situation on both counts. Here we are not concerned with a statutory
provision as to time, and secondly it cannot here be said that a failure
of performance will not result in injury or prejudice to the parties requesting the division into High School Districts. Thus the Sullivan case
is not controlling in the question at hand and need not govern the decision in this opinion.
Accepting as a general rule the proposition that "shall" is mandatory in nature unless it clearly appears from the remainder of the
statute that a permissive use was intended, all that remains to be done
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is to determine if anything in Chapter 275, Montana Session Laws of
1947, indicates that the Commission is to have any discretion in the
establishment of High School Districts.
I find nothing in Chapter 275 to take it out of the general rule.
While the Commission does have discretion as to the territorial
aspects of the division, Le., how many districts shall be created and
how much land shall be placed in each one, it has no discretion as to
whether or not it will create the districts. Chapter 275 makes the creation mandatory.
Therefore, it is my opinion that the direction in Chapter 275, Montana Session Laws of 1947, to the Commission consisting of the Board
of County Commissioners and the County Superintendent of Schools
to divide the County into High School Districts at the request of any
High School Board of Trustees is mandatory and not permissive and
therefore such Commission may not exercise any discretion as to
whether or not such districts shall be created.
Very truly yours,
ARNOLD H. OLSEN,
Attorney General.
Opinion No. 38
Public Officers-Legislators-Emoluments of Office-AssignmentsRevised Codes of Montana, 1947-Chapter 43, Session Laws, 1947.
Held:

The right to obtain at cost to the state one copy of the 1947, Revised Codes of Montana, adheres to the office of member of the
Thirtieth Legislative Assembly as an emolument of that office
and such right is not a proper subject of assignment.

July 20th, 1949.
Hon. Sam Mitchell
Secretary of State
Helena, Montana
Dear Mr. Mitchell:
You have referred to me for opinion an assignment of a right of a
Legislator to obtain the 1947 Revised Codes of Montana.
The question is presented whether or not the right of a member of
the Thirtieth Legislative Assembly to obtain a copy of the codes is an
assignable right.
The distribution of the 1947 Codes is governed by Chapter 43, Session Laws of 1947; Section 8 of which states:
"The Secretary of State, upon receipt of said published codes,
shall distribute the same, or so many of them as may be necessary, in the following manner, to-wit:

