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statute it is my opinion that when a vacancy exists in the office of
County Attorney by reason of a tie vote, the Board of County Commissioners of the County in which the vacancy exists, can appoint any
eligible person to fill that office and that the power to appoint will include those individuals who were named candidates for the office.
In answer to your third query with regard to the time of which
such an appointment should be made, I call your attention to Article
VIII, Section 34 of the Montana Constitution, set out above, which
states that "vacancies" shall be filled by appointment. Webster defines vacancy as: "time of freedom from occupation", "the State or fact
of being free from occupation", "state of being empty or void", and
"not filled or occupied by an incumbent, possessor or officer". The
problem of when a vacancy occurs has been repeatedly recognized by
the Montana Supreme Court. In State ex reI Jones v. Foster, supra, the
Court said "vacancies occur by operation of law upon the expiration
of the terms designated." In State ex reI Patterson v. Lentz, supra, the
Court stated" an office ... is vacant ... when the term attached to the
particular office has expired .... " This language of the Court is cited
with approval in Marcellus v. Wright, supra, and again in Jardine et al
v. Ford, Governor, supra.
These authorities indicate that an office becomes vacant when it is
no longer occupied or held by anyone entitled to hold it; that when the
term of an incumbent County Attorney has expired and the voters have
failed to elect his successor, no one is entitled to occupy the office and
that office is then vacant.
It is therefor my opinion that when an election to fill the office
of County Attorney results in a tie vote a vacancy will occur in that
office by operation of law at the normal expiration of the term and the
commissioners of the County are authorized to fill that office by appointment when the vacancy occurs.
Very truly yours,
ARNOLD H. OLSEN,
Attorney General.
Opinion No. 144
Cities and Towns-Fire Departments-Fire Department
Relief Associations.
Held:

When a fireman has served his probationary period, and has
been appointed a fireman by the Mayor and City Council, he is
not to be considered a substitute, when construing prohibitions
against substitute firemen being eligible for membership in firemen relief associations, even though such fireman is merely
taking the place of a fireman now serving in the Armed Forces.

December 28th, 1950.
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Mr. John J. Holmes
State Auditor and Ex-Officio
Commissioner of Insurance
State Capitol
Helena, Montana
Dear Mr. Holmes:
You have given me a set of facts which is substantially this: A
member of the Missoula Fire Department is now serving in the Armed
Forces. Another man is now working on the fire department in the
place of this serviceman. This new man has served his six months
probationary period with the fire department and has been appointed
a fireman by the Mayor and the City Council.
Based on these facts you have asked me whether or not this new
fireman is eligible to be admitted to the Missoula Fire Department Relief Association. To aid me you have sent a copy of the By-Laws of the
Fire Department Relief Association of the City of Missoula, which ByLaws were approved March 29, 1947.
A portion of Section 1, Article I of the By-Laws reads:
"Any confirmed paid member of the Missoula Fire Department who is physically qualified is eligible to become a member
of the Association provided, however, that no person who is serving as a substitute or is on probation or who has not been confirmed
a member of the Missoula Fire Department is eligible for membership in the Association." (Emphasis supplied.)
These limitations on membership in the Missoula Fire Department
Relief Association are also found in the following sentence from Section
11-1923, Revised Codes of Montana, 1947, as amended by Section 1,
Chapter 39, Laws of 1949:
"No one serving as a substitute or on probation, nor any person who has not been confirmed a member of an organized fire department is eligible for membership in the relief association."
Your statement of facts does not disclose under what conditions the
Mayor and the City Council appointed the new fireman, nor whether
there is any limitation by city ordinance on the number of firemen the
department can have. However, I think it is safe to say that from the
facts given that the new fireman is not prohibited from joining the Relief Association because of being on probation or not a confirmed member of an organized fire department. Your statement discloses that the
new fireman has served his probationary period and has been confirmed a member of the fire department by the action of the Mayor and
the City Council. The only remaining prohibition against this fireman
being eligible for the Relief Association, other than physical requirements, is the possibility of his being considered a substitute.
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The code section that provides for the appointing of firemen is Section 11-1902, Revised Codes of Montana, 1947. This section now reads
in part as follows:
" ... The Mayor or Manager shall nominate, and, with the consent of the council or commission, appoint the chief of the fire
department, and assistant chief or chiefs of the fire department,
and all firemen, and each appointment shall be first made for
a probationary term of six (6) months, and thereafter the mayor
or manager may nominate, and, with the consent of the council
or commission, appoint such chief and assistant chief or chiefs
of the fire department and firemen, who shall thereafter hold
their respective appointments during good behavior, and while
they have the physical ability to perform their duties ... "
The above code section was Section 3377, Revised Codes of Montana, 1907, and is substantially the same today as it was in 1910 when
the Supreme Court of Montana decided the case of State ex reI.
Driffill v. City of Anaconda, et at., 41 Mont. 577, III Pac. 345. The court
in that case when talking about this code section said:
" ... The statute, however, is a civil service law, and does secure to every paid fireman a right to his position .... "
Based on this and the facts you have given me, I think it can be
said that this new fireman is a confirmed member of the Missoula Fire
Department and not a substitute when defining these underlined words
as they are used in both the By-Laws and the applicable statute. However, beyond this, it is my opinion that a practical approach to the
problem will show reasons why this fireman should not be considered
a substitute. This new fireman has replaced a regular fireman, and
will for what may be an indefinite period of time pursue the occupation
of a regular fireman. While it may be true that this new fireman may
have to leave the force when the serviceman returns, yet should he be
considered only a substitute during this entire period of time until it is
definitely decided that he will remain with the Fire Department or be replaced? The future may hold too many unforseeable events for us now
to say that this man is only a substitute.
Section 11-1904, Revised Codes of Montana, 1947, provides that
should the City Council reduce the number of firemen in the Fire Department that such reduction will be in reverse order of appointment.
I mention this merely to show that many regular firemen, who are
clearly not substitutes may have to leave CI fire department because of
a reduction in the force. Yet, would anyone argue very strongly that
a fireman should be considered a substitute because some time in the
future he might have to leave the. department? I think this argument
can be applied to the present situation.
It is my opinion, based on the given facts, and outside of any
physical requirements to be met by the applicant, that this fireman is
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eligible for membership in the Missoula Fire Department Relief Association.
Just as a word of caution, I add that nothing in this opinion should
be construed as affecting the rights of the serviceman to reinstatement
in the Fire Department.
Very truly yours,
ARNOLD H. OLSEN,
Attorney General.
Opinion No. 145
Corporations-Process-Service--Secretary of State.
Held:

In an action against a foreign corporation the Secretary of State
of Montana. or. in his absence from his office. the Deputy Secretary of State. should decline service of process when such service is attempted pursuant to Section 93-3008. Revised Codes of
Montana. 1947. as amended by Chapter 135. Laws of 1949. and
when· the foreign corporation being served has not filed a copy
of its charter in the office of the Secretary of State of Montana.
Therefore. in these cases. the duties imposed by Section 93-3010.
Revised Codes of Montana. 1947. do not apply.

December 30th, 1950.
Honorable Sam W. Mitchell
Secretary of State
Capitol Building
Helena, Montana
Dear Mr. Mitchell:
You have asked whether or not you, or, in your absence from your
office, your deputy, should decline service of process in actions against
foreign corporations when such service is attempted pursuant to Section 93-3008, Revised Codes of Montana, 1947, as amended by Chapter
135, Laws of 1949, and when the foreign corporation being served has
not filed a copy of its charter in the office of the Secretary of State of
Montana You have also asked me the applicability of Section 93-3010,
Revised Codes of Montana, 1947, in these cases.
Section 93-3008, as amended, permits service of process upon the
Secretary of State, or, in his absence from his office, upon the Deputy
Secretary of State, as statutory agent for (among others) a corporation
organized under the laws of any other State or country that has filed a
copy of its charter iIi the office of the Secretary of State of Montana and
has qualified to do business in this State, upon any cause of action arising within this State. Before such service can be made on the Secretary
of State a court order must be obtained directing service to be made in
this manner. This order is based upon an affidavit which must state,

