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each elector so registered by him as 
compensation for his services. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 99 

Appropriations-Public Employees' 
Retirement System-State 

Contributions. 

Held: Chapter 40, Laws of 1947, con
stitutes an appropriation of 
monies previously appropriat
ed to all departments, boards, 
bureaus, commissions and 
other agencies of the state and 
unexpended by lliem during 
the biennium July 1, 1945 to 
July 1, 1947, in an amount 
equal to the percentage of 
total compensation paid their 
respective employee-members 
of the public employees' re
tirement system designated in 
llie provisions of Chapter 212, 
Laws of 1945. Such appro
priation under our Constitu
tion expires two years after 
the date of the approval of 
Chapter 40. 

January 26, 1948 

Mr. John Norman Matthews 
State Accountant 
Capitol Building 

. Helena, Montana 

Dear Mr. Matthews: 

You have inquired whether Chapter 
40, Laws of 1947, constitutes an ap
propriation of monies for a two-year 
period commencing on the date of the 
aporoval of the chapter (February 11, 
1947) . 

Chapter 40, supra, provides: 
"All departments, boards, bu

reaus" commissions, and other 
agencies of the state shall pay to 
the public employees' retirement 
funds out of monies heretofore ap
propriated to them and unexpend
ed during the biennium July I, 1945, 
to July I, 1947, or hereafter appro
priated to them a sum equal to the 
percentage of total compensation 
paid members of the retirement 

o 

system and designated in the pro
visions of Chapter 212 of the laws 
of the twenty-ninth legislative as
sembly, 1945." 

Chapter 212, Laws of 1945, which 
created the public employees' retire
ment system in this state, and provid
ed for contributions to be made by 
the state on behalf of employee-mem
bers, failed to make an appropria
tion of the state's contribution, and 
hence, after Chapter 212 became ef
fective on July I, 1945, no state de
partments, boards, bureaus or com
missions made the 3% contribution 
required by the law. The 1947 legis
lature passed Chapter 40, Laws of 
1947, above quoted, for the purpose of 
curing this situation, and as I view it, 
not only authorized all departments, 
boards, bureaus, commissions and 
other agencies of the state to pay the 
state's contribution to the retirement 
system on behalf of member employ
ees, but ordered them to do so as 
well. It is obvious from the above 
quoted language the legislative as
sembly contemplated certain unex
pended balances would exist in the 
regular appropriations which had 
been made at the 1945 session, and 
for reasons of its own the legislative 
assembly decided such funds could be 
used without the necessity of appro
priating further amounts. 

To be sure, Chapter 40, supra, is 
not in the exact form of the usual ap
propriation bills employed by our 
legislature; but no particular lan
guage or phrasing is necessary to 
constitute an appropriation: Our Su
preme Court has said in the case of 
State ex reI. Dean v. Brandjord (1939) 
108 Mont. 447, 454, 92 Pac. (2) 273: 

"The phrase contained in the con
stitutional provision, 'appropriations 
made by law' does not require the 
introduction of an appropriation 
bill, the requirement being made by 
an appropriation sanctioned by law. 
... The usual statement of the re
quirement is 'that no specific lan
guage is necessary to make an ap
propriation for the test is as to 
whether or not the people have ex
pressed an intention that the money 
in question be paid' . . . " 

Section 12, Article XII of the Mon
tana Constiution provides, among 
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other things, "No appropriation of 
public monies shall be made for a 
longer term than two years." Hence, 
the appropriation contained in Chap
ter 40, supra, expires two years after 
the date of its approval, February II, 
1949. 

It is my opinion Chapter 40, Laws 
of 1947, constitutes an appropriation 
of monies previously appropriated to 
all departments, boards, bureaus, 
commissions and other agencies of the 
state and unexpended by them during 
the biennium July I, 1945 to July I, 
1947, in an amount equal to the per
centage of total compensation paw 
their respective employee-members of 
the public employees' retirement sys
tem designated in the provisions of 
Chapter 212, Laws of 1945. Such ap
propriation under our Constitution ex
pires two years after the date of the 
approval of Chapter 40. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 100 

Cities and Towns, Classification of
Census-Enumeration. 

Held: The classification of a city 
cannot be changed without a 
census having first been made 
in compUance with the pro
visions of Section 4960, Re
vised Codes of Montana, 1935, 
and "direct enumeration" as 
used in that section means an 
accurate count of the popu
lation by the direct counting 
of the individual inhabitants 
of the city. 

January 28, 1948 
Mr. W. A. Brown 
State Examiner . 
State Capitol 
Helena, Montana 

Attention: 
Mr. A. M. Johnson, First 
Assistant State Examiner 

Dear Mr. Brown: 

You have asked my opmlOn on the 
legality of a resolution of the City of 

Kalispell, raising it from a second 
class to a first class city. The par
ticular point in question is the mean
ing of the term "direct enumeration" 
as used in Section 4960, Revised Codes 
of Montana, 1935. 

Section 4960, Revised Codes of Mon
tana, 1935, provides: 

"Basis of classification. The cen
sus taken under the direction of 
Congress of the United States in 
the year eighteen hundred and 
ninety, and every ten years there
after, shall be the hasis upon 
which the respective populations of 
said municipal corporations shall 
be determined, unless a direct 
enumeration of the inhabitants 
thereof be made by the state or 
municipal corporation, in which 
case such direct enumeration con
stitutes such basis." (Emphasis 
mine). 

Webster's International Dictionary 
gives the definition of "enumeration" 
as follows: 

"1. Act of enumerating ( as in 
counting up a number or specify
ing in a list. 

"2. An itemised list or cata
logue" a census." 

This would indicate that enumera
tion is more than guessing at a sum 
but is a listing of individual items to 
arrive at the total number. 

Black's Law Dictionary, page 669, 
defines enumerated as follows: 

"This term is often used in law 
as equivalent to 'mentioned spe
cifically', 'designated', or 'expressly 
named or granted:'; as .in speaking 
of 'enumerated' governmental pow
ers, items of property, or articles 
in a tariff schedule. See Bloomer 
v. Todd, 3 Wash. T. 599, 19 P. 135, 
1 L.R.A. 111; . . . . San Francisco 
v. Pennie, 93 Cal. 465, 29 P. 66. 

" 
The term "enumerate" is defined in 

City and Comity of San Francisco v. 
Pennie, 93 Cal. 465, 29 Pac. 66, 67, as 
follows: 

"The word 'enumerate' is very 
frequently used with the meaning 
of 'designate', or 'specifically men
tioned'. Lexicographers give as 
definitions of the word, 'to mention 
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