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that a debt or liability is not created 
from the appropriation of surplus 
funds. 

As the election does not alter the 
budget law the funds in question 
should be transferred back again to 
the general fund by resolution of the 

. board of county commissioners and in 
all probability be available as a sur­
plus in the next fiscal year. 

While the budget act authorizes 
expenditures for capital outlay, Sec­
tion 4613.2, Revised Codes of Mon­
tana, 1935, in one fiscal year, the 
construction of a county hosiptal 
would, in most cases, constitute a big 
burden on the taxpayers in that year. 
The financing of public buildings un­
der our statutes is customarily done 
by means of bond issues which 
spreads the burden over several years 
with resulting equalization of the tax 
burden. 

It is, therefore, my opinion that 
funds transferred to a hosiptal build­
ing fund from the general fund, even 
though approved by the qualified vot­
ers of the county, should be returned 
to the general fund. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 96 

Mental Hygiene Clinio--Montana 
Joint Merit System-Board 

of Examiners. 

Held: The Mental Hygiene Depart­
ment may legally be brought 
under t'he Montana Joint Merit 
System and in view of the fact 
United States grants provided 
for in the act may not be made 
unless the Mental Hygiene De­
partment is included under the 
act, said department MUST 
be brought under the act if 
United States funds are to be 
sought. 

January 8, 1948 

Board of Examiners 
state Capitol 
Helena, Montana 

Gentlemen: 

You have requested my opinion con­
cerning the legality of inclusion of the 
Mental Hygiene Clinic under the Mon­
tana Joint Merit System. 

The Mental Hygiene Clinic was 
created by Chapter 103, Laws of 1947 . 
The act set up the clinic, provided the 
duties and obligations of the depart­
ment of mental hygiene, and further 
provided it was authorized and em­
powered to receive aid from the Fed­
eral government in the following pro­
vision: 

"The State Department of Mental 
Hygiene is hereby authorized and 
empowered to receive from the 
United States or agencies thereof, 
and from other agencies within and 
without the state, such grants or 
sums of money as may hereafter 
be allocated from the United States 
or agencies thereof, or from other 
agencies to the State Department 
of Mental Hygiene of Montana for 
the development of mental hygiene 
services within the state." 

The act does not expressly require 
inclusion of the Mental Hygiene Clinic 
under the Montana Joint Merit Sys­
tem, but it does expressly vest in the 
department a power which cannot be 
carried out without exercising other 
incidental powers not specifically 
enumerated. The department of men­
tal hygiene is specifically authorized 
and empowered to receive grants and 
sums of money from the United 
States or agencies thereof. That spe­
cific power granted also carries with 
it the implied powers reasonably 
necessary to carry out the granted 
power. 

"But the powers which an officer, 
commission or department may ex­
ercise are not confined to those ex­
pressly granted by the Constitution 
or statutes of the state ... an of­
ficer has by implication such pow­
ers as are necessary for the due 
and efficient exercise of those ex­
pressly granted, or such as may 
fairly be implied therefrom .... " 
(Guillot v. State Highway Commis­
sion of Montana, 56 Pac. (2d) 1072, 
102 Mont. 149, 154) 
Chapter 30, Laws of 1~43, providing 

for the appointment and discharge of 
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state employees and authorizing the 
State Board of Examiners to fix the 
number, compensation, term and ten­
ure of office of employees in all civil 
executive state offices, is a general 
act prior in time to the act creating 
the Mental Hygiene Department. 
Chapter 103, Laws of 1947, being a 
specific act, later in time, therefore 
supercedes the prior general act in 
this instance. 

It is, therefore, my opinion the 
Mental Hygiene Department may 
legally be brought under the Montana 
Joint Merit System and in view of the 
fact United States grants provided 
for in the act may not be made unless 
the Mental Hygiene Department is in­
cluded under the act, said department 
must be brought under the act if 
United States funds are to be sought. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 97 

Unemployment Compensation Com­
mission-Reciprocal Agreements­
Benefit Payments-Benefit Fund. 

Held: The Unem~oyment Compen­
sation Commission may enter 
into reciprocal a~ments 
with other sfates whereby the 
Benefit Fund of the Unem­
ployment Compensation Com­
mission will be used to pay 
benefits to workers whose 
wage credits and earnings 
were required in another state 
and the amonnt of such benefit: 
paymentS charged in an ac­
connt and billed to such other 
state at the end of each quar­
ter, with a like arrangement 
with respect to Montana work­
ers filing and claiming bene­
fits in anoter st:ate, provided 
such other state agency or 
agency of the federal govern­
ment has agreed to reimburse 
the compensation fnnd for 
such portion of benefits so 
paid. 

January 20, 1948 

Mr. Barclay Craighead, Chairman 
Unemployment Compensation 
Commission 
Helena, Montana 

Dear Mr. Craighead: 

You have submitted for my opinion 
the following question: 

" . . . Has the Unemployment 
Compensation Commission of Mon­
tana, the power and authority un­
der the law of the State of Montana 
to enter into an agreement, copy of 
which is hereto attached, called an 
'Interstate Arrangement for the De­
termination and Payment of Inter­
state Claims', whereby the Benefit 
Fund of the Unemployment Com­
pensation Commission will be used 
to pay benefits to workers whose 
wage credits and earnings were ac­
quired in another state, and the 
amount of such benefit payments 
charged up in account and billed to 
such other State at the end of each 
quarter, with a like arrangement 
with respect to Montana workers 
filing and claiming benefits in an­
other State?" 

You call my attention to Official 
Opinion No. 265, Volume 20, Report 
and Official Opinions of the Attorney 
General, dated December 15, 1944. 

Under Official Opinion No. 265, re­
ferred to above, the question con­
sidered was, "Has the Unemployment 
Compensation Commission of Mon­
tana the power and authority under 
the laws of Montana to enter into a 
binding agreement with other states 
of the United States, whereby wage 
credits and potential rights to bene­
fits of workers determined and es­
tablished under the Montana law 
might be combined with such rights 
established in other states as to es­
tablish a base period in this state or 
in another state, thus giving the com­
mission authority to pay benefits in 
proportion to the amount of credits in 
this state?" 

In that opinion this office advised 
your commission that under the Un­
employment Compensation Act as 
then in force, Chapter 137, Laws of 
1937, and specifically in view of the 
provisions of Section 11 (j), authority 
existed in the Montana Commission to 
provide "for reciprocal benefit agree-
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