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force the criminal law. Section 4819, 
Revised Codes of Montana, 1935, 
enumerates the duties of the County 
Attorney. The first three paragraphs 
of said section provide: 

"Duties of county attorney. The 
county attorney is the public prose­
cutor, and must 

"1. Attend the district court and 
conduct, on behalf of the state, all 
prosecutions for public offenses and 
represent the state in all matters 
and proceedings to which it is a 
party or in which it may be bene­
ficially interested, at all times and 
in all places within the limits of his 
county; 

"2. Institute proceedings before 
magistrates for the arrest of per­
sons charged with or reasonably 
suspected of public offense, when 
he has information that such of­
fenses have been committed, and 
for that purpose, whenever not 
otherwise officially engaged, must 
attend upon the magistrate in case 
of arrest, and attend before and 
give advice to the grand jury, 
whenever cases are presented to 
them for consideration; 

"3. Draw all indictments and in­
formations, defend all suits brought 
against the state or county, prose­
cute all recognizances forfeited in 
the courts of record, and all actions 
for the recovery of debts, fines, pen­
alties, . and forfeitures accruing to 
the state or county." 

In interpreting this statute, the 
Court said in State ex reI. Streit v. 
Justice Court, 45 Mont. 375, 380, 123 
Pac. 405; 

"Criminal cases arising under the 
state laws must be prosecuted in 
the name of the state and by the 
county attorney, under this section 
and the constitution." 

Therefore, it is my opinion, the Act 
being criminal in nature and it being 
the duty of the county attorney to 
prosecute all criminal matters, the 
county attorney is required to enforce 
the'provisions of Chapter 37, Laws of 
1937. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 92 

Appreticeship. Council, Authority of­
Boards of Vocational Education, 

Duties of-State Board of 
Education, Authority of 

Held: 1. The state and local boards 
responsible for vocational edu­
cation have the responsibility 
of furnishing and providing re­
lated and supplementaJ in­
struction for apprentices, and 
the coordination of instruction 
with job experience, and the 
selection and training of 
~ers and coordinators for 
such instruction. 
2. The state board of educa­
tion is designated as the state 
board for vocational educa­
tion and has the authority to 
make all rules and regulations 
governing the establishment, 
conduct and administration of 
vocation courses, including t:be 
power to fix the qualifications 
of instructors and the course 
of study to be followed, in 
conformity with the require­
ments of the federal board of 
vocational education. 
3. The Apprenticeship CoU!l­
cll is authorized 110 make rules 
and regulations, but such rules 
and regulations mnst be lim­
ited in their purpose and ef­
fect as aid in the administra­
tion of the law. 
4. It was the purpose and in­
tent of the legislature t:bat all 
departments of state and fed­
eral government concernid 
with the administration of the 
act, or its fulfillment, to co­
opera&. to the fullest extent 
within their respective fields, 
to the end that the apprentice 
may receive the full benefits 
of the act, 

January 6, 1948 

Montana State Apprenticeship 
Council 
Mr. James B. O'Brien, Chairman 
State Capitol 
Helena, Montana 

Dear Sir: 
You have submitted the following 

questions for my opinion: 
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"I. Is the Montana State Ap­
prenticeship Council as a whole, 
responsible for providing 'related 
and supplemental instruction for 
apprentices', including the selection 
of teachers, providing textbooks, 
outlining the classroom curricula 
and other such similar factors, or 
does this entire responsibility rest 
with state and local boards re­
sponsible for vocational education? 

"2. Is there a State Vocational 
Education Department or some 
other Department or Division of the 
State Government who might have 
the responsibility of providing such 
related and supplemental instruc­
tion for apprentices? If so, what 
is the official name of the Depart­
ment or Division? 

"3. If there is such a State De­
partment or Division of Vocational 
Education, is it directly under the 
supervision of the State Superin­
tendent of Public Instruction or the 
State Board of Education, or is 
there s 0 m e other Department, 
Board, Bureau or Division under 
which the Department of Voca­
tional Education operates? If so, 
what is the name and officers of 
such a Department, Board, Bureau 
or Division? 

"4. Does the Council have the 
authority to issue rules and regu­
lations as may be necessary to 
carry out the intent and purposes 
of the act, which in the opinion of 
the Council would rebound to the 
benefit and protection of the ap­
prentices and the industry involved 
as a whole? 

"5. Is it the intent and purpose 
of the Act to cause governmental 
agencies such as the Council itself, 
the Federal Apprentice Training 
Service or Federal Committee on 
Apprenticeship, the State Depart­
ment of Vocational Education, the 
Federal Veterans Administration, 
the State Superintendent of Public 
Instruction and the State Board of 
Education to cooperate with each 
other, causing bona fide apprentice 
training to come about and related 
instruction for apprentices to be­
come a possibility in fact? If, for 
example, related instruction is not 
being provided apprentices by the 
Vocational Education Departments 

and the apprentices suffer because 
of the lack of such supplemental re­
lated instruction, then should not 
the Council as a whole, as well as 
the other governmental agencies, do 
whatever be within their power and 
through legal means to cause the 
State Department of Vocational 
Education and the Local Coordin­
ators for Vocational Education to 
bring about related instruction for 
apprentices? " 

As to your first question, I call your 
attention to Section 2(5) of Chapter 
149, Laws of 1941, which provides as 
follows: 

"Related and supplemental in­
struction for apprentices, coordin­
ation of instruction with job experi­
ences, and the selection and train­
ing of teachers and coordinators for 
such instruction shall be the re­
sponsibility of state and local 
boards responsible for vocational 
education." 

It is quite clear from the above pro­
vision that your Council has no re­
sposibility or authority to provide re­
lated and supplemental instruction for 
apprentices, nor the selection of teach­
ers, furnish textbooks, or any other 
matter relative to providing these 
educational facilities. This is spe­
cifically made the responsiblity of the 
state and local boards responsible for 
vocational education. 

Your second and third questions 
may be considered together. 

By Chapter 148, Laws of 1931, now 
Sections 1262.93 to and including 1262. 
100, Revised Codes of Montana, 1935, 
as amended by Chapter 160, Laws of 
1939, the legislature reaffirmed the 
state's acceptance of the Act of Con­
gress providing for promotion of voca­
tional education in the several states. 
By said Chapter 148, the state board 
of education was given authority, "to 
adopt all necessary rules and regula­
tions governing the establishment, 
conduct and administration of voca­
tion courses, including the power to 
fix the qualifications of instructors 
and the course of study to be fol­
lowed. . . " The Act also provides for 
the appointment of an advisory com­
mittee consisting of four citizen mem­
bers representing the manufacturing 
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and commercial interests, the agricul­
tural interests, skilled labor and home 
making interests, and the state super­
intendent of public instruction or, a 
person designated by the state super­
intendent. The board is directed to 
cooperate with the several boards of 
trustees of school districts and of 
county high schools in the establish­
ment and maintenance in the public 
elementary and high schools, appro­
priate courses for vocational training 
in agriculture, home economics, the 
trades and industries and commercial 
branches. 

The State Superintendent of Public 
Instruction is the executive officer of 
the vocational board and is charged 
with the responsibility for the admin­
istration of all the laws of Montana 
relating to vocational education, and 
the rules and regulations promulgated 
by the board. 

The state board of education, there­
fore, is constituted the state board 
for vocational education. 

Chapter 160, Laws of 1939, au­
thorizes the state board for vocational 
education to designate any district 
high school, county high school or 
high school district maintaining a 
vocational training department as a 
vocational center. This chapter also 
provides that all rules and regulations 
governing admission to such centers 
shall be promulgated by the state 
board for vacational education. 

As to your fourth question, Section 
l(b) (2), of Chapter 149, Laws of 
1941, provides: 

"(2) . . . issue such rules and 
regulations as may be necessary to 
carry out the intent and purposes of 
this act; .... " 

The Council, therefore, is author­
ized to make rules and regulations as 
are necessary to carry out the intent 
and purposes of the Act. In the case 
of McFatridge v. District Court, 113 
Mont. 81, 88, 122 Pac. (2d) 834, our 
Supreme Court in speaking of the 
power and authority of the Montana 
Liquor Control Board to make rules 
and regulations under a similar pro­
vision in the Liquor Control Act as 
the above, said: 

"The board is an administrative 
body, functioning as a bureau of the 

executive department of the state 
government. It has no lawmaking 
power. Any attempt to create for 
itself authority and discretion not 
given by the legislature must fail. 
The board is authorized to make 
rules and regulations, but these 
must be limited in their purpose and 
effect as aid in the administration 
of t'he law." (Emphasis mine). 

Your Council may, therefore, make 
rules and regulations, but such must 
be limited in their purpose and effect 
as aid in the administration of the 
law. 

It is very apparent from a reading 
of the provisions of the Apprentice­
ship Act that the legislature intended 
its administration to be in conformity 
and in conjunction with the federal 
legislation on apprenticeship. In pro­
viding for the personnel of the Council 
and its composition, it would seem 
clear that the intent was to have all 
those departments of state govern­
ment represented in such council to 
work together in their respective 
fields to carry out the purposes and 
intent of the law to the end that the 
apprentice be given the full benefits 
therein provided. It is only by the 
full cooperation of all those depart­
ments mentioned in your fifth ques­
tion that the purpose of the act may 
be fully carried out and those in­
tended to be benefited thereby re­
ceive all benefits intended. 

It is, therefore, my opinion: 
1. The state and local boards re­

sponsible for vocational education 
have the responsibility of furnishing 
and providing related and supple­
mental instruction for apprentices, 
and the coordination of instruction 
with job experience, and the selection 
and training of teachers and co­
ordinators for such instruction. 

2. The state board of education is 
designated as the state board for vo­
cational education, and has the au­
thority to make all rules and regula­
tions governing the establishment, 
conduct and administration of voca­
tion courses, including the power to 
fix the qualifications of instructors 
and the course of study to be followed, 
in conformity with the requirements 
0'[ the federal board of vocational 
education. 
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3. The Apprenticeship Council is 
authorized to make rules and regula­
tions, but such rules and regulations 
must be limited in their purpose and 
effect as aid in the administration of 
the law. 

4. It was the purpose and intent 
of the legislature that all departments 
of state and federal government con­
cerned with the administration of the 
act, or its fulfillment, to cooperate 
to the fullest extent within their re­
spective fields, to the end that the 

. apprentice may receive the full bene-
fits of the act. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 93 

Lottery-Punch Board Licensing Law. 

Held: A game in which tickets are 
sold to cusfomers who mark a 
fixed number of the symbols 
or numbers on the face of the 
tickets and then a drawing 
made whereby the holders of 
tickets who had numbers 
marked corresponding to the 
numbers drawn receive a cash 
award, constitutes a lottery 
under our laws, and is thereby 
prohibifed. 

- January 7, 1948 
Mr. Melvin E. Magn"uson 
County Attorney 
Lewis and Clark County 
Helena .. Montana 

Dear Mr. Magnuson: 

You have requested my opmlOn as 
to whether the ·following stated facts 
constitute a lottery. 

A bar sells tickets to its customers, 
which tickets have upon their face 
two boxes, the first of which con­
tains numbers from 1 through 40 in 
numerical succession and the second 
box contains numbers 41 through 80. 
The customer selects 10 members 
from the 80 numbers by marking the 
same with black ink. After the 
requisite number of tickets has been 
sold the man operating the game for 

the house then draws a pre-determined 
number of balls from a wire drum or 
punches numbers from a punch board. 
If a customer has designated 4 or 
more numbers on his ticket of those 
which are either drawn from the wire 
drum or punched from the board, he 
then receives a cash award. The 
amount of the cash prize varies with 
the price of the ticket and the 3 per 
cent State Stamp-Tax is paid on every 
such ticket. 

A lottery is defined in Section 
11149, Revised Codes of MQntana, 
1935, which reads as follows: 

"A lottery is any scheme for the 
disposal or distribution of property 
by chance, among persons who have 
paid or promised to pay any val­
uable consideration for the chance 
of obtaining such property or a 
portion of it, or for any share or in­
terest in such property, upon any 
agreement, understanding, or expec­
tation that is to be distributed or 
disposed by lot or chance, whether 
called a lottery, raffle, or gift en­
terprise, or by whatever name the 
same may be known." 

The above Section was considered 
in the case of State v. Hahn, 105 
Mont. 270, 72 Pac. (2d) 459, wherein 
the Court said: 

"It is important to understand 
what legal requisites are necessary 
to charge the offense of operating 
a lottery under our statutes. They 
are generally considered to be three: 
The offering of a prize; the award­
ing of the prize by chance; and the 
giving of consideration for an op­
portunity to win the prize." 

It is apparent from the facts you 
have given me, that the rule of the 
Hahn case makes the scheme a lot­
tery. The cash prize is offered and 
its award made by chance in that the 
numbers selected by the player on his 
ticket must correspond at least in part 
to those drawn or designated by the 
house. The giving of consideration 
for an opportunity to win the prize is 
found in the payment by the player 
for each ticket. The question of con­
sideration was the perplexing problem 
in both of the bank night cases, State 
v. Fox Missoula Corporation, 110 
Mont. 441, 101 Pac. (2d) 1065, and 
State v. Theatre Corporation, 114 
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