OPlNIONS OF THE ATTORNEY GENERAL
appraised value must be paid therefor."
Section 4465.8, Revised Codes of
Montana of 1935, provides:
"The board of county commissioners has. jurisdiction and power
under such limitations and restrictions as are prescribed by law: To
cause to be erected and furnished
a courthouse, jail, hospital, and such
other public buildings as may be
necessary."
The leasing, purchasing or erecting
a home for the county doctor, who will
be the health officer, would be outside of and beyond the powers conferred upon the board of county commissioners, as it could not be said that
such a building would be for the use
of the county nor would it be a public building as expressed in the laws.
I realize the situation many counties find themselves in in respect to
homes for their county officers, and
also the same situation confronts the
school districts of the state, yet, if it
were permissible for the board ,of
county commissioners to buy, lease or
erect a home for the county physician
and health officer, it would be as
reasonable to presume it had the authority to buy, lease or erect a home
for the clerk and recorder, the county
treasurer, the clerk of court, or any
other county officer.
Our Supreme Court has repeated
certain principles of law and some of
them have become maxims. The following is ,an example:
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are limited by statute, and any action taken must be justified by the
provisions of law defining and limiting the powers conferred."
Until our legislature sees fit to confer upon the board of county commissioners the authority and power to do
the things herein inquired about, the
board of county commissioners of the
various counties of this state may not
so act.
Therefore, it is my opinion a board
of county commissioners may not, under the present law, rent, purchase or
build a home 'for the county doctor
and health officer.
Sincerely yours,
R. V. BOTTOMLY,
Attorney General.
Opinion No. 8
County Officers-Salaries-Clerk of
Court--Fees, Clerk of Court.
Held:

That any increase of salary
for the Clerk of Court by way
of a straight raise in the salary or by allowing clerks of
court to retain certain fees
,which they now collect and
cover into the general fund
of the county, would be unconstitutional under Section 31 of
Article V as interpreted by
our Supreme Court, for those
officers elected or appointed
prior to its effective date.

"The fact that the contemplated
action may be in the best interests
of the county is not an admissible
argument.
The doctrine of expediency does not enter into the
construction of statutes."

January 15, 1947.
Honorable C. J. Williams
State Capitol Building
Helena, Montana

Franske vs. Fergus County
76 Mont. 150, 158, 245 Pac. 962
Our Supreme Court has also stated:

You have asked me whether or not
this legislature could enact a law
raising the salary of the elected county officers and such raise become effective immediately so the present
county officers would be entitled
thereto.
Also, whether or not fees collected
by the Clerk of Court could be added
to their present salary by legislation.
In considering your question it
should be pointed out that Section 31

"A county is a subdivision of the
state, a body pOlitic and corporate,
with certain definite and fixed powers and duties. Members of the
board of county commissioners,
acting while in session, are the executive officers of the corporation,
with power and duties definitely
fixed by statute. These powers

Dear Mr. Williams:
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of Article V of our Constitution provides in part:

from election or appointment thereafter.

.. . . . except as otherwise provided in this constitution, ... no law
shall extend the term of any public
officer, or increase or diminish his
salary or emolument after his election or appointment."
Section 4864, Revised Codes (jf Montana, 1935, provides:

"There can be no possible doubt
that the decision with reference to
Chapter 169 is correct, and that the
legislative intent to make it effective as to the terms of persons
elected or appointed prior to its effective date is unconstitutional as in
excess df the legislative power. The
people could hardly have made
clearer or more definite the provision of Section 31 of Article V
forbidding the legislature either to
increase or diminish the salary or
emolument of any officer after his
election or appointment."

"No county officer shall receive
for his own use, any fees, penalties
or emoluments of any kind, except
the salary as provided by law, for
any official service rendered by
him, but all fees, penalties and
emoluments of every kind must be
collected by him for the sole use
of the county and must be accounted for and paid to the county treasurer as provided by section 4887 of
this code and shall be credited to
the general fund of the county."
Section 4887, Revised Codes of Montana, 1935, provides:
.
"All salaried officers o'f the several counties must charge and collect for the use of their respective
counties, and pay into the county
treasury on the first Monday of
each month, all the fees now or
hereafter allowed by law, paid or
chargeable in all cases, except as
provided in section 9811 of the COGe
of Civil Procedure, provided, however, that nothing in this section
shall be held to apply to the compensation received by the sheriff
as mileage while in the performance
of official duties, or for the board of
prisoners or other persons while in
his custody."
In the case of Adami v. County of
Lewis and Clark our Supreme Court
had under consideration Chapter 169
of the Laws of 1943, which, as you
will recall, provided to raise the salaries of county officers ten per cent.
The Court stated:
"The learned district judge before
whom the (case was tried), held
that Chapter 169 was unconstitutional as to county officers' terms
which resulted from election or appointment prior to the passage and
approval of the act, but constitutional as to such terms resulting

Therefore, it is my opinion that any
increase of salary for the Clerk of
Court by way of a straight raise in
the salary or by allowing clerks of
court to retain fees which they now
collect and cover into the general
fund of the county, would be unconstitutional under Section 31 of Article
V as interpreted by our Supreme
Court as above set 'forth, for those officers elected or appointed prior to its
effective date.
Sincerely yours,
R. V. BOTTOMLY,
Attorney General.
Opinion No. 9
Slot Machine Act-License, Slot
Machine-Gambling-NonProfit Club.
Held:

The Stockman's Club, Cascade
County, is a non-profit club,
but the State Board of Equalization may go behind the certificate of incorporation in order to determine whether or
not it qualifies within the provisions of Chapter 142, Laws
of 1945.

January 16, 1947.
Mr. Sam D. Goza, Chairman
State Board of Equalization
state Capitol
Helena, Montana
Dear Mr. Goza:
You have requested my OpInIOn as
to whether or not the Stockman's

