OPINIONS OF THE ATTORNEY GENERAL
board of county commissioners
may be lawfull~' transacted
unless at least two members
of the board of county commissioners are present at a
regular, adjourned or special
meeting of such board.
November 12, 1947
Mr. Cecil N. Brown
County Attorney
Prairie County
Terry, Montana
Dear Mr. Brown:
You have submitted the following
question:
"May a board of county commissioners function, that is, attend to
county business when only one of
the board of commissioners is present?"
In answering your inquiry it will be
noted that the "Board of County Commissioners" is provided for in the
State Constitution-Section Four of
Article XVI. They are constitutional
officers.
Section 4452, Revised Codes of Montana, 1935, is as follows:
"Each county must have a board
of county commissioners, consisting
of three members, whose term of
office is six years."
It should also be pointed out that,
in all the statutes relating to the
board of county commissioners, their
powers and authority are delegated to
them as a board, an entity.
Section 14', Revised Codes of Montana, 1935, provides as follows:
"Words giving a joint authority
to three or more public officers, or
other persons, are construed as giving such authority to a majority of
them, unless it is otherwise expressed in the act giving the authority."
Our Supreme Court has had this
question before it, and the Court,
speaking of the board of county commissioners, stated:
"This board, having supervision
over the official conduct of all
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county offices, and generally over
all county business, is one of considerable dignity and power; and
the statutes contemplated that its
meetings shall be held and conducted in an orderly and businesslike way. To bind the county by its
contracts, it must act as an entity,
and within the scope of its authority.
Its members may not discharge its important governmental
functions by casual sittings on drygoods boxes, or by accidental meetings on the public streets; ... The
statutes do not vest the power of
the county in three commissioners
acting individually, but in them as
a single board and the board can
act only when legally convened ....
And its minutes should be kept in
such manner as to give true and
correct information to all inquiring
concerning county affairs." (Emphasis mine).
Williams, et al v. Board of
County Commissioners of Broadwater County, 28 Mont. 360, 365;
72 Pac. 755.
Section 4461, Revised Codes of Montana, 1935, provides in part:
"The board of county commissioners must cause to be kept:
"I. A 'minute book' in which
must be recorded all orders and decisions made by them, and the daily
proceedings had at all regular and
special meetings."
(Emphasis
mine).

From the foregoing statutes and decision of our Supreme Court, it is my
opinion that no county business coming within the purview of the board of
county commissioners may be lawfully transacted unless at least two
members of the board of county commissioners are present at a regular,
adjourned or special meeting of such
board.
Sincerely yours,
R. V. BOTTOMLY,
Attorney General
Opinion No. 78
Weed Control & Weed Seed Extennination District-County, Weed Control District-City and Town, Weed
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Control DistricUi--Costs, Weed Control District, Paid by-Noxious Weed
Fund--County CommissionersCity and Town Councils.
Held:

County Commissioners have
no authority under the Noxious Weed Control Act to collect from a municipal corporation which has created a weed
control district under Section
8 of the Act, the costs of weed
control expended on streets
and alleys of the city even
though the city council has
orally contracted to pay such
costs. The Noxious Weed Control Act specifically provides
such work be handled by the
county commissioners and the
total cost paid from the noxious weed fund.
The legislature has not
granted to city or town councils the authority or power to
make or enter into such a contract or contracts.

November 12, 1947
Mr. J. Chandice Ettien
County Attorney
Granite County
Philipsburg, Montana
Dear Mr. Ettien:
You have requested my opmlOn on
the question: "Do the county commissioners have authority under the
Noxious Weed Control and Weed Seed
Extermination Act to collect from a
municipal corporation, which has
created a weed control district under
Section 8 of the Act, its proportionate
costs of weed control expended upon
city streets and alleys, where the city
council has orally contracted to pay
such costs?"
The Noxious Weed Control Act is
Chapter 195, Laws of 1939, as amended by Chapter 90, Laws of 1941, and
Chapter 228, Laws of 1947. Chapter
228, Laws of 1947, is not pertinent
since the agreement and acts involved
in this question were prior to the effective date of the 1947 amendment.
Section 8, Chapter 195, Laws of 1939,
provides:
"Weed Control and Weed Seed
Extermination Districts within Cor-

porate Limits of Cities and Towns.
Twenty-five land-owners within the
incorporated limits of any city or
town may present a like. petition to
the council of said city or town, and
the said city or town council shall
have authority to create weed control and weed seed extermination
districts within the cify or town in
like manner as herein provided for
in the creation of weed control and
weed seed extermination districbi
within the county."
(Emphasis
mine).
This section gives the city council
authority to create a district and
nothing more.
Section 9, Chapter 195, Laws of
1939, as amended by Chapter 90, Laws
of 1941, provides:
"The commissioners shall have
authority to appoint a board of
weed control and weed seed extermination supervisors, consisting
of three (3) members, who shall be
appointed annually for each county
in which a city, town or couiity
weed control and weed seed extermination district is created. . . .
It shall be the duty of said supervisors to supervise within their
county the extermination or control
program so promulgated by the
commissioners. "
The supervisors are appointed for
the entire county, including the city
or town districts. This section places
the commissioners in control of the
weed program for the city and town
districts as well as the county districts.
Opinion No. 209, Volume 20, Report
and Official Opinions of the Attorney
General, held:
"A city or town does not have
authority to appoint its own supervisor or provide funds for a
weed control and weed seed extermination district, under the provisions of Section 8, Chapter 195,
Laws of 1939."
Under the Noxious Weed Control
Act, by the opinion of the Attorney
General, supra, the city or town's authority ends with the creation of the
district and the city or town council
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has no authority to set up a fund or
otherwise finance such a program under the Noxious Weed Control Act.

Section 15, Chapter 195, Laws of
1939, as amended by Chapter 90, Laws
of 1941, provides:

One dealing with the agents of a
municipality is bound to know the
limits of its power. (Lumberman's
Trust Co. v. Town of Ryegate, (Mont.)
50 F. (2d) 219.) The municipality
has no power to make the contract in
question and the county commissioners are chaj;ged with knowledge of
that limitati1'j'n.

"It shall be the duty of the commissioners to control noxious weeds
and exterminate noxious weed seed
on the highways and county owned
land within the confines of the district. ,The total cost of such control and extermination shall be Jl6id
from the 'noxious weed fund.' . . ."
(Emphasis mine).

The city can have no noxious weed
fund of its own and expenditures in
town and city districts are a part of
the county program and properly
paid from the noxious weed fund set
up by the county under Section 13,
Chapter 195, Laws of 1939, as amended by Chapter 90, Laws of 1941, which
provides:

This section makes it the duty of
the county commissioners to take
whatever action is necessary to control and exterminate noxious weeds
and weed seed on the highways within
the confines of the district. If the
district be a city or town district, this
act still puts the duty on the county
commissioners, and the total cost of
such weed control on the highways is
to be paid from the county "weed control fund."

"The board of county commissioners of any county in this state
may create a noxious weed control
and weed seed extermination fund,
either by appropriating the money
from the general fund of the county, or at any time fixed by law for
levy and assessment of taxes, levy
a tax not exceeding two (2) mills
on the dollar of total taxable valuation in such county, the proceeds of
which shall be used solely for the
purpose of promoting the control of
noxious weeds or extermination of
weed seed in said county and shall
be designated to 'noxious weed
fund.' This fund shall be kept separate and distinct by the county
treasurer, and shall be expended by
the commissioners at such time, and
such manner, as is by said supervisors deemed best to secure the
control and extermination of noxious weeds and weed seed. Warrants upon such fund may be drawn
by the supervisors and countersigned by the commissioners. . . ."
(Emphasis mine).
By this section, the "noxious weed
fund" is created either from the general fund of the county or by an overall tax of all taxable valuation in the
county. Property within a city or
town will be taxed in either case in
like manner as property outside the
incorporated districts. (Article XII,
Section 11, Constiution of Monta,na).

Since the term "highways" is not
defined in the act under consideration,
we must, therefore, turn to other
sources for a definition of it.
Section 1612, Revised Codes of Montana, 1935, defines a highway as follows:
"All highways, roads, lanes,
streets, alleys, courts, places, and
bridges laid out or erected by the
public or now traveled or used by
the public, or if laid out or erected
by others, dedicated or abandoned
to the public, or made such by the
partition of real property, are public highways."
Roads and Streets, by Elliot, Volume I, Third Edition, on page 4,
states:
"If the way is one over which the
public have a general right of passage, it is, in legal contemplation,
a highway . . . and whether it be
situated in a town or in the county."
The term "highways . . . within
the district" means streets and alleys
within a city or town district as well
as those within a county district.
It is, therefore, my opinion that the
county commissioners have no authority under the Noxious Weed Control Act to collect 'from a municipal
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corporation which has created a weed
control district under Section 8 of the
Act, the costs of weed control expended on streets and alleys of the city
even though the city council has
orally contracted to pay such costs.
The Noxious Weed Control Act specifically provides such work be
handled by the county commissioners
and the total cost paid from the
noxious weed fund.
The legislature has not granted to
city or town councils the authority
or power to make or enter into such
a contract or contracts.
Sincerely yours,
R. V. BOTTOML Y,
Attorney General
Opinion No. 79
County Treasurer, Special Compensation-Special Compensation, County
Treasurer-Duties, County
Treasurer.
Held: The claim of a county treasurer for special compensation
for performing the duties required under Chapter 298,
Laws of 1947 is unauthorized
by legislative act and therefore should be denied.

November 13, 1947
State Board of Equalization.
Capitol Building
Helena, Montana
Gentlemen:
You have requested my opinion on
the following question:
"Is a county treasurer entitled to
special compensation for performing the duties required under Chapter 298, Laws of 1947?"
There is no specific provision in said
Act which authorizes either the county
treasurer or any other officer additional compensation for performing
the duties required by said Act. The
portion of said Act pertaining to the
duties is as follows:
"For the convenience of purchasers and users of such use tax
stamps, the state board of equalization may deposit such stamps with
the county treasurer of any county,

and it shall be the duty of the county treasurer to accept payment for
said stamps and remit therefor to
the state board of equalization at
intervals fixed by said board, or at
any time on demand of said board,
and the county treasurer shall at all
times be liable to the state board of
equalization for the value of any
such stamps so deposited with him.
. .. The state board of equalization,
or any authorized t,.epresentative
theredf, the county tre"asurer in any
county of this state, the sheriff (including under sheriff and deputies),
and county attorney of any county
in this state shall enforce the provisions of this Act."
With reference to compensation for
enforcement of the Act, it is provided
as follows:
"There shall be paid, on claims
regularly presented against the
state, and approved by the state
board of examiners, the costs of enforcing and the expenses of administering the provisions of this Act."
It is sometimes overlooked that a
county is created for the convenience
of the state's administration and that
it is not an independent government,
separate and part from the state.
A county is created by the legislature, as a subdivision of the state in
order to decentralize government, to
administer and enforce locally the
laws of the state and county.

Although a county official is elected to office from a particular county
and serves therein, nevertheless his
duties are performed on behalf of the
state, as well as his county.
Under the provisions of Article V,
Section 31, Montana Constitution, the
salary or emolument of an officer may
not be increased or decreased during
the term of office for which he was
elected.
While a distinction exists between
a salary, which has been defined to be
a fixed compensation, decreed by authority, for performance of duties
without regard to the amount of services rendered, and fees which have
been defined to pertain to those irregular and uncertain modes of compensation for public service, the Su-

