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See: Broad v. City of Moscow
15 Ida. 606, 99 Pac. 10l.

It is my opinion that a county is not
liable for unpaid rural improvement
district warrants resulting from the
failure of the county officers to levy
on all the property within the improvement district and to take the
necessary steps for the collection of
the assessments.
Sincerely yours,
R. V. BOTTOMLY,
Attorney General

Opnion No. 72
Schools-Abandoned School District,
Annexation of-Abandoned School
District, Liability of-Bonded
Indebtedness, Responsibility for
Held:

The territory of a school district which is attached to
another school district by
reason of abandonment in accordance with the provisions
of Section 970, Revised Codes
of Montana, 1935, as amended, is not liable for the bonded
or warranted indebtedness of
the school district to which
the abandoned district is attached.

October 20, 1947
Mr. E. W. Popham
County Attorney
Dawson County
Glendive, Montana

attached, would not be liable. This
section is silent as to the liability of
the abandoned district for the debts of
the district to which the abandoned
district is attached. Analogous situations arise in the creations of new districts or the consolidation of districts
which come within the provisions of
Section 1029.1, Revised Codes of Montana, 1935. This last section limits
the liability for bonded indebtedness
to the original territory against which
such bonds were issued.
In Opinion No. 91, Volume 15, Report and Official Opinions of the Attorney General, this office considered
the liability of the territory of an
abandoned district for outstanding
bonds of the district to which the
abandoned district was annexed and
held that the territory of the abandoned district could not be subjected
to a tax levy for the payment of the
bonds. Many cases were cited and
reference is made to the opinion for
the reasoning found therein.
It is, therefore, my opinion that the
territory of a school district which is
attached to another school district by
reason of abandonment in accordance
with the provisions of Section 970, Revised Codes of Montana, 1935, as
amended, is not liable for the bonded
or warranted indebtedness of the
school district to which the abandoned
district is attached.
Sincerely yours,
R. V. BOTTOML Y,
Attorney General

Dear Mr. Popham:
You have requested my opinion concerning the liability of a school district which was annexed to another
district for the bonded or warranted
indebtedness of the latter district.
You advised me that the district
which was annexed was an abandoned
district within the meaning of Section
970, Revised Codes of Montana, 1935,
as amended by Chapter 168, Laws of
1943.
Under Section 970, Revised Codes of
Montana, 1935, as amended by Chapter 168, Laws of 1943, the property
of such abandoned district would be
liable for any indebtedness of the district and the property of the district
to which the abandoned district was

Opinion No. 73
Residence-School Census, Residence
for Purposes of
Held:

A family which moves from
one county to another county,
which change of habitation is
on the same ranch, results in
the family becoming residents
of the latter county and the
cbildren should be included in
the latter county.

October 31, 1947
Mr. Chester E. Onstad
County Attorney
Powder River County
Broadus, Montana
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Dear I :r. Onstad:
You have requested my opinion concerning the residence of a family
which lives on a ranch located in
both Powder River County and Rosebud County. You state that the family resided on that portion of the
ranch which is in Powder River County for a period of ten years, but in
December, 1945, they constructed a
$10,000 house on the ranch property in
Rosebud County, and have, since December, 1945, lived in the house the
major part of each year. You also
state that the family never intended
to change residence to Rosebud County and the parents consider their residence to be in Powder River County.
You have also asked in which county the children should be considered
residents for school census purposes.
Section 33, Revised Codes of Montana, 1935, states rules for determining residence. Rule one defines
residence as follows:
"It is the place where one remains when not called elsewhere
for labor or other special or temporary purpose, and to which he
returns in seasons of repose."
If the above quoted rule were alone
the test, then under the facts given
habitantion in the new home would
make Rosebud County the residence.
However, sub-section 7 of Section 33
states,
"The residence can be
changed only by the union act and
intent." From the facts you give, it
a1firmatively appears that there is
no intent to change the residence from
Powder River County to Rosebud
County. While this intent must be
given great weight, yet in 17 Am.
Jur. 605, the text states, "A man's
home is where he makes it, not where
he would like to have it."

121

In the case State ex reI. Duckworth
v. District Court, 107 Mont. 97, 80
Pac. (2d) 367, the Court recognizes
the importance of habitation in fixing
the domicile and said:

"That place is the domicile of a
person in which he has voluntarily
fixed his habitation, not for a mere
temporary or special purpose, but
with a present intention of making
it his home unless and until something, which is uncertain and unexpected, shall happen to induce
him to adopt some other permanent
home."
Also, Subsection 9 of Section 574,
Revised Codes of Montana, 1935, in
relation to residence "for the purpose
of voting; states:
"A change of residence can only
be made by the act of removal
joined with the intent to remain in
another place. There can only be
one residence. A residence cannot
be lost until another is gained."
The application of the above to the
facts submitted results in the conclusion that Rosebud County is now
the residence of the family. The construction of the new house and the
habitation within the house constitutes the act of removal joined with
the intent to remain sufficient to be a
change in residence.

The holding in Opinion 510, Volume
15, Report and Official Opinions of
the Attorney General, is contrary to
the views herein expressed in that the
intent for the purpose of residence in·
that opinion appears to be divorced
from the acts of the parties. The acquisition of a permanent place 0·£
abode establishes an intent superior
to the intent expressed,
which
amounts to a mere desire to retain a
. former residence from which the perThe determination of the residence
son has removed permanently. To
of a family is not a question of law
the above extent, the former opinion
alone, but is in great measure a quesis hereby expressly overruled.
tion of fact. Our Supreme Court in
Sommers v. Gould, 53 Mont. 538, 165
The residence of minor children is
Pac. 599, recognized that rules for de- that of the parents and this is true
termining residence must be of necesunder both Section 33, Revised Codes
sity mere guides and rules of asof Montana, 1935, and Section 1051,
sistance. There might well be other
Revised Codes of Montana, 1935,
facts which will alter the conclusion
which latter section defines the manreached.
ner of making the school census.

122

OPINIONS OF THE ATTORNEY GENERAL

It is, therefore, my opmlOn under
the facts given, that a family which
moves from Powder River County to
Rosebud County, which change of
habitation is on the same ranch, r~
suIts in the family becoming residents of Rosebud County and the children should be included in the census
of the school district in Rosebud
County.
Sincerely yours,
R. V. BOTTOML Y,
Attorney General

Opinion No. 74
County-County CommissionersDeed--Old Age Pension
Commission.
Held:

That by the conveyance in
question it was intended to
convey to the county and that
it can be established by extrinsic evidence that such was
the fact, and therefore the
deed in question is valid. It
may be that, in order to establish title so that it might
be considered to be marketable, an action in the nature
of a quiet title action should
be brought, but the title in the
county is snfficiently good as
an equitable title.

October 31, 1947
Mr. Robert F. Swanberg
County Attorney
Missoula County
Missoula, Montana
Dear Mr. Swanberg:
You have submitted the following
for my opinion:
"I am enclosing for your information a copy of a Quit Claim Deed
executed on April 3rd, 1931 in which
'The Old Age Pension Commission
of Missoula County, State of Montana, a municipal corporation' is the
grantee. You will note that further
along in the deed it is stated 'the
title to said property rests exclusively in said Commission'. The
County Commissioners have asked
my opinion as to whether or not the
county is the holder of the title to
the property described in the deed.

"We would appreciate your
opinion as to whether or not the
County of Missoula is the owner of
this property as a result of the enclosed deed."
The deed was executed on the 3rd
day of April, 1931, by one Moses C.
Goff and his wife as grantors and
naming "The Old Age Pension Commission of Missoula County, State of
Montana, a municipal corporation."
Following the description of the
property appears this paragraph:
"The consideration for the hereinbefore transfer of property is that
on this date, the grantor herein was
allowed an Old Age Pension by the
Old Age Pension Commission i.e.
the Board of County Commissioners
of Missoula County, and being desirous of transferring to said Board
of County Commissioners, all of my
interest in and to such property as
I may now possess for the purpose
of reimbursing said Commission for
the amount of pension paid to me
from time to time; this grant,
therefore, is made absolute and the
title to said property rests exclusively in said Commission; subject to the provisions of Chapter 72,
Section 6 thereof, Session Laws of
the Eighteenth Leg. Assembly of
the State of Montana for 1923."
At the time of the execution of this
deed Chapter 72 of the Laws of 1923
was then in force and effect. By Section 1 of this Act the County Old Age
Pension Board was created and thereby designated "Old Age Pension
Commission." The section provided
that the Board of County Commissioners of the respective . counties .
were designated as the Old Age Pension Commission of such counties.
Subsection (c) of Section 6, after
providing for a claim against the deceased pensioner, contained the following provision:
" . . . provided that the Old Age
Pension Commission may demand
the assignment or transfer of such
property upon the first grant of
such pension. The Old Age Pension
Commission shall establish such
rules and regulations regarding the
care, transfer, management, and

