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milk in some other container and is 
therefore reasonably entitled to the 
benefit of a higher minimum price 
fairly proportional to the higher 
cost. We are of the opinion that 
the test of the validity of the so­
called 'container charge' is to be 
found in the answer of the question 
whether the use of the container 
with respect to which the charge is 
imposed is a more costly method of 
selling milk than is the use of con­
tainers with respect to which no 
charge is imposed .... 

" ... If a difference in the qual­
ity of the transaction is accom­
panied by a difference in cost we 
think that the foundation might be 
laid for a difference in price. . . " 
(Emphasis mine). 

I cannot emphasize too strongly the 
Massachusetts rule, supra, specifically 
enjoins the milk control board from 
arbitrary action in determining that 
a price differential shall exist between 
milk sold in paper cartons and milk 
sold in glass bottles. The power of 
the board is limited to the accomplish­
ment of the purposes of the milk con­
trol act as a whole. 

Because-as I have already indicat­
ed-the authorities are not unami. 
mous on the question of price dif­
ferentials such as we are considering 
here, your board must exercise sound 
discretion and great caution in fixing 
any price differentials. Such differ­
entials, if ultimately fixed must be 
supported by clear anq satisfactory 
evidence to warrant them in order to 
show beyond doubt that they are not 
arbitrary and prohibitive. Under Sec­
tion 7 of the Milk Control Act, quoted 
supra, public hearings will be neces­
sary in consideration of establishment 
of such price differentials. And I 
point out, as well, Section 5 of the act 
gives to your board "the power to sub­
poena milk dealers, their records, 
books and accounts and any other 
person from whom information may 
be desired or deemed necessary to 
carry out the purposes and intent" of 
the Milk Control Act. 

It is my opmlOn a "container 
charge," to be fixed for milk sold in 
paper containers as distinguished 
from milk sold in glass bottles, can-

not be fixed arbitrarily by the Mon­
tana Milk Control Board. To come 
within the objects and purposes of the 
Montana Milk Control Act, any such 
"container charge" must be based 
upon clear and satisfactory evidence 
that in the long run paper containers 
are more costly than containers of 
glass or 0'1 other materials which can 
be used more than once, so that a 
dealer who sells milk in paper con­
tainers furnishes to his customer a 
different and more expensive service 
than one who sells the same milk in 
some other container a:nd is therefore 
reasonably entitled to the benefit of a 
higher price fairly proportional to the 
higher cost. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 71. 

Special Improvement District 
Warrants--County, Liability of­
Rural Improvement Districts­

County TTeasurer~ounty 
Commissioners. 

Held: A county is not liable for un­
paid rural improvement dis­
trict warrants resulting from 
the failure of the county of­
ficers to levy on all the prop­
erty within the improvement 
district and to take the neces­
sary steps for the collection of 
the assessments. 

October 18, 1947 
Mr. Bert W. Kronmiller 
County Attorney 
Big Horn County 
Hardin, Montana 

Dear Mr. Kronmiller: 

You have requested my opinion con­
cerning the liability of the county for 
special improvement district warrants 
which were issued in payment for im­
provements in a rural improvement 
district. 

You advised me that the resolution 
of the County Commissioners creating 
the rural improvement district de­
scribed the boundaries of the district 
as "7'he platted townsite of Wyola, 
Montana, as shown by the records on 
the file in the office of the County 
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Clerk and Recorder of Big Horn Coun­
ty, Montana." A resolution was not 
passed by the Board of County Com­
missioners in levying and assessing a 
tax upon all the property in the dis­
trict as required by Section 4586, Re­
vised Codes of Montana, 1935, and the 
assessments made by the County 

. Treasurer did not ·cover all of the 
property within the platted townsite 
of Wyola. Also, the warrants issued 
by the commissioners did not comply 
with the provisions of Section 4593, 
Revised Codes of Montana, 1935, but 
did contain the limitation that the 
warrants would be paid "Out of any 
money in the treasury belonging to 
the Improvement District No. 1." 

If all of the land within the town­
site had been assessed the few out­
standing warrants would be retired. 

. In answering your question it is 
important to observe two principles 
which are found in Witter v. Phillips 
County, 111 Mont. 352, 109 Pac. (2d) 
56. 

"It is, of course, elementary that, 
as a general rule, warrants payable 
out of a special fund cannot be 
made the general obligation of the 
county, but resort must be had to 
that fund only .... 

"By Chapter 123, Laws of 1915, 
the boards of county commission­
ers were given power to create spe­
cial improvement districts outside 
the limits of incorporated cities and 
towns in conformity with the pro­
visions of Chapter 89 of the Laws of 
1913. It is to be noted that the 
county was not obliged to create 
such districts. Counties were sim­
ply given the authority to do so in 
the event that they voluntarily 
chose to do so. It is our view 
that when the board of county com­
missioners chose to create the dis­
trict, the county placed itself in 
exactly the same position as a city 
which creates such aodistrict, and 
that it assumed the same duties 
and obligations that are assumed 
by the city when it creates a spe­
cial improvement district." 

The first of the above quoted rules 
applies under the facts given as the 
warrants in question, by their terril, 

were payable from the funds to the 
credit of the special improvement dis­
trict. 

The second rule places the county 
in the same position as a city which 
has created special improvement dis­
tricts. This would make the case of 
Gagnon v. City of Butte, 75 Mont. 279, 
243 Pac. 1085, applicable wherein the 
Court said in regard to the failure to 
collect delinquent assessments: 

"The plaintiff, because of his in­
terest in having the obligations 
paid, was required to know that 
which was being done or left undone 
in the premises· by the city treas­
urer, and was afforded ample rem­
edy under the law to compel the 
city treasurer to follow the man­
dates of the statute in the subjec­
tion of property embraced within 
the improvement district to the pay­
ment of the assessments levied. 
Consequent to the nature of the 
bonds and the law authorizing their 
issuance he had a special interest 
in seeing that the city treasurer 
made collection of all delinquent as­
sessments within the improvement 
district or subjected the property 
benefited to sale where the owners 
thereof had failed to pay the tax, 
whereas the general taxpayers 
would in most instances, be entirely 
oblivious of the failure of the city 
treasurer to perform his simpl.e 
duty in this respect and of possible 
consequences. Being in possession 
of all the facts, and directly af­
fected by the inaction of the city 
treasurer, the plaintiff could have 
instituted proceedings at any time 
to compel the city treasurer to per­
form his duty after the assessments 
became delinquent; whereas or­
dinarily the general taxpayers 
would be in entire ignorance of the 
conditions existing." 

The above stated rule would apply 
under the facts submitted in that the 
warrant holders could have compelled 
the board of county commissioners 
and the county treasurer to make 
prpoer assessments and collect the 
same. There is no question here of 
the diversion of funds, but a failure to 
assess and collect a sufficient amount 
to pay the warrants. 



12D OPINIONS OF THE ATTORNEY GENERAL 

See: Broad v. City of Moscow 
15 Ida. 606, 99 Pac. 10l. 

It is my opinion that a county is not 
liable for unpaid rural improvement 
district warrants resulting from the 
failure of the county officers to levy 
on all the property within the im­
provement district and to take the 
necessary steps for the collection of 
the assessments. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opnion No. 72 

Schools-Abandoned School District, 
Annexation of-Abandoned School 

District, Liability of-Bonded 
Indebtedness, Responsibility for 

Held: The territory of a school dis­
trict which is attached to 
another school district by 
reason of abandonment in ac­
cordance with the provisions 
of Section 970, Revised Codes 
of Montana, 1935, as amend­
ed, is not liable for the bonded 
or warranted indebtedness of 
the school district to which 
the abandoned district is at­
tached. 

October 20, 1947 
Mr. E. W. Popham 
County Attorney 
Dawson County 
Glendive, Montana 

Dear Mr. Popham: 

You have requested my opinion con­
cerning the liability of a school dis­
trict which was annexed to another 
district for the bonded or warranted 
indebtedness of the latter district. 
You advised me that the district 
which was annexed was an abandoned 
district within the meaning of Section 
970, Revised Codes of Montana, 1935, 
as amended by Chapter 168, Laws of 
1943. 

Under Section 970, Revised Codes of 
Montana, 1935, as amended by Chap­
ter 168, Laws of 1943, the property 
of such abandoned district would be 
liable for any indebtedness of the dis­
trict and the property of the district 
to which the abandoned district was 

attached, would not be liable. This 
section is silent as to the liability of 
the abandoned district for the debts of 
the district to which the abandoned 
district is attached. Analogous situa­
tions arise in the creations of new dis­
tricts or the consolidation of districts 
which come within the provisions of 
Section 1029.1, Revised Codes of Mon­
tana, 1935. This last section limits 
the liability for bonded indebtedness 
to the original territory against which 
such bonds were issued. 

In Opinion No. 91, Volume 15, Re­
port and Official Opinions of the At­
torney General, this office considered 
the liability of the territory of an 
abandoned district for outstanding 
bonds of the district to which the 
abandoned district was annexed and 
held that the territory of the aban­
doned district could not be subjected 
to a tax levy for the payment of the 
bonds. Many cases were cited and 
reference is made to the opinion for 
the reasoning found therein. 

It is, therefore, my opinion that the 
territory of a school district which is 
attached to another school district by 
reason of abandonment in accordance 
with the provisions of Section 970, Re­
vised Codes of Montana, 1935, as 
amended, is not liable for the bonded 
or warranted indebtedness of the 
school district to which the abandoned 
district is attached. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 73 

Residence-School Census, Residence 
for Purposes of 

Held: A family which moves from 
one county to another county, 
which change of habitation is 
on the same ranch, results in 
the family becoming residents 
of the latter county and the 
cbildren should be included in 
the latter county. 

October 31, 1947 
Mr. Chester E. Onstad 
County Attorney 
Powder River County 
Broadus, Montana 
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