
114 OPINIONS OF THE ATTORNEY GENERAL 

supervision of fire departments, read 
as 'follows: 

"The council of cities and towns 
shall have the power to establish 
a fire department, and prescribe 
and regulate its duties ..... 

Under this statute, it was per­
missive for cities and towns to estab­
lish fire departments, and authority 
was granted to the councils to pre­
scribe and regulate their duties. Sec­
tion 5109, however, was amended by 
Chapter 4, Laws of 1937, and reads as 
follows: 

"(a) There shall be in every city 
and town of this state a fire depart­
ment, which shall be organized, 
managed and controlled as in this 
act provided." 

The statute was made mandatory 
upon every city and town, regardless 
of its form of government. 

It is significant that, with this 
language in the statutes, the legisla­
ture in 1947 specifically said in Sec­
tion 1 of Chapter 151, that the fire 
departments in every city and town 
(regardless of form of government) 
shall be organized, managed and con­
trolled "as in this Act provided. . . .. 
And so that there would be no mis­
understanding as to what it meant by 
"this Act" the legislature specifically 
de'fined the term by setting out the 
statutes it meant to be included within 
the term "this Act." As theretofore 
pointed out, the legislature then went 
one step further in order to make its 
meaning clear and added the phrase, 
"the provisions of any law to the con­
trary notwithstanding." 

As to Policemen. 

The same reasoning herein applied 
to the statutes applicable to firemen 
may be applied to those applicable to 
policemen. (See Chapter 152, Laws 
of 1947.) 

It is therefore, my opinion that the 
status, tenure in office and civil serv­
ice rights of firemen and policemen 
were not changed by any provisions 
of Chapter 151, Laws of 1947, or by 
Chapter 152, Laws of 1947, but the 
same remain the same and apply in all 

cities and towns in the State regard­
less of the form of government. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 69 

Stare Banks-Capitol Nores or 
Debentures-Shareholders. 

Held: A stare bank cannot issue and 
sell its capital nores or de­
bentures to its shareholdel'S 
under Section 6017.1, Revised 
Codes of Montana, 1935. 

September 29, 1947 
Mr. W. A. Brown 
Superintendent of Banks 
State Capitol Building 
Helena, Montana 

Dear Mr. Brown: 

You have requested my opinion on 
the following question: 

"Maya State Bank issue and sell 
its capital notes or debentures to its 
shareholders under Section 6017.1, 
Revised Codes of Montana, 1935?" 
The section referred to in your ques-

tion provides: 

"Notwithstanding any other pro­
vision of law any commercial bank, 
savings bank, trust company or in­
vestment company, now in existence 
or which may be hereafter formed, 
shall have the power to borrow 
money for capital purposes upon 
such terms and conditions as mav 
be approved by the superintenden"t 
of banks and as may be required by 
the Reconstruction Finance Cor­
poration or other agency or quasi­
agency of the federal government 
from which the money may be bor­
rowed, and for this purpose may is­
sue capital notes or debentures 
therefore, such notes or debentures 
to be subordinate in right of pay­
ment to the payment in all deposits 
of such bank, savings bank, trust 
company or investment company. 
The amount of money so borrowed 
shall be considered as capital for 
the purpose of determining the 
maximum amount of money that 
may be loaned by such bank, sav­
ings bank, trust company or invest-
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ment company, to any person .. co­
partnership or corporation, and for 
the purpose of determining the 
maximum amount of money which 
such bank may borrow, and for all 
other purposes of bank capital as 
may be required by law." 

Commercial and savings banks were 
thereby given "the power to borrow 
money for capita.! purposes upon such 
terms and conditions as may be ap­
prvoed by the superintendent of banks 
and as may be required by the Recon­
struction Finance Corporation or 
other agency or quasi-agency of the 
federal government from which the 
money may be borrowed, and for this 
purpose may issue capital notes or de­
bentures therefor .... " 

The act declared an emergency ex­
isted, a matter of common knowledge 
on December 23, 1933, the approval 
date of the law. The plain language 
of the statute showed a legislative in­
tent to meet the emergency by in­
creasing the capital of state banks for 
all purposes through loans secured 
from federal or quasi federal agencies. 

The capital of a bank is defined in 
Section 6014.9, Revised Codes of Mon­
tana, 1935, which provides, in part: 

" ... capital ... that fund for 
which certificates of stock are is­
sued to stockholders in case of in­
corporated banks .... " 

To meet an existing emergency (de­
clared by Section 2,Chapter 16, Laws 
of the Extraordinary Session of 1933) 
Section 6017.1 permitted state banl{ 
capital, so defined, to be supplemented 
by carefully restricted loans from fed­
eral or quasi federal agencies. No 
provision is made in Section 6017.1 for 
a state bank borrowing from share­
holders or anyone other than a federal 
or quasi federal agency, and no such 
provision can be read into the section. 

Our Supreme Court stated in State 
ex reI. Palagi v. Regan, 113 Mont. 343, 
350, 126 Pac. (2d) 818: 

"In construing a statute, its 
words and phrases must be given 
the plain and ordinary meaning 
(State v. Bowker, 63 Mont. I, 205 
Pac. 961), unless the context makes 
it apparent that a different mean-

ing was intended (Montana Beer 
Retailers' Protective Ass'n. v. State 
Board of Equalization, 95 Mont. 30, 
25 Pac. (2d) 127; State ex reI. Dur­
land v. Board of Com'rs of Yellow­
stone County, 104 Mont. 21, 64 Pac. 
(2d) 1060); and a supposed unex­
pressed intent in enacting the sta­
tute cannot override the clear im­
port of the language employed. 
(Equitable Life Assur. Society v. 
Hart, 55 Mont. 76, 173 Pac. 1062; 
State ex reI. Peck v. Anderson, 
supra; Standard Oil Co. v. Idaho 
Community Oil Co., 95 Mont. 412, 
27 Pac. (2d) 173.) 

"Courts must first resort to the 
ordinary rules of grammar (Jay v. 
School District, 24 Mont. 219, 61 
Pac. 250; State ex reI. Peck v.An­
derson, supra), in the absence of a 
clear contrary intention disclosed 
by the text must give effect to the 
legislative intent according to those 
rules (Melzner v. Northern Pac. Ry. 
Co., 46 Mont. 162, 127 Pac. 146: 
State v. Centennial Brewing Co., 55 
Mont. 500, 179 Pac. 296; State ex 
reI. Peck v. Anderson, supra), and 
according to the natural and most 
obvious import of the language, 
without resorting to subtle and 
forced construction to limit or ex­
tend their operation (Osterholm v. 
Boston & Montana C. C. & S. Mining 
Co., 40 Mont. 508, 107 Pac. 499; 
Lewis v. Petroleum County, 92 
Mont. 263, 17 Pac. (2d) 60, 86 
A.L.R. 575; State ex reI, Durland v. 
Board of Com'rs of Yellowstone 
County, supra) and must first re­
sort to the natural significance of 
the words employed in the order of 
grammatical arrangement in which 
they are placed, and if, thus re­
garded, they embody a definite 
meaning involving no absurdity or 
contradiction, the courts may not 
add to nor take away from their 
meaning. (State e reI. Hinz v. 
Moody, 71 Mont. 473, 230 Pac. 575)." 

It is, therefore, my opinion that a 
state bank cannot issue and sell its 
capital notes or debentures to its 
sharehoulders under Section 6017.1, 
Revised Codes of Montana, 1935. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 




