OPINIONS OF THE ATTORNEY GENERAL
Section 10536, Revised Codes of Montana, 1935, provides:
"There are particular relations in
which it is the policy of the law to
encourage confidence and to preserve it inviolate; therefore, a person ,cannot be examined as a witness in the following cases: . . .
"5. A public officer cannot be examined as to communications made
to him in official confidence, when
the public interests would suffer by
the disclosure."
Public officers may not be examined
as to communications made to them
in official confidence when the public
interests would suffer by the disclosure. Here, in the proceeding or
proceedings under discussion, the interests of the public would not suffer,
but would be benefited, in that if a
parent has wilfully refused to support
his or her child and has thereby forced
this burden upon the respective welfare departments then the public interests would be benefited rather than
damaged by his testimony.
Accordingly, it is my opinion that
members of these welfare departments, their representatives and
workers, may, in the type of proceeding- described in the above stated question, be compelled to testify as to
matters within such representatives'
knowledge, and give any information
in such court proceeding.
As to your second question-Section 11017, Revised Codes of Montana,
1935, provides, in part:
"Every person who:
"1. Having any child under the
age of, sixteen years, dependent
upon him or her for care, education
or support, wilfully omits without
lawful excuse, to furnish necessary
food, clothing, shelter or medicai
attention for his or her child or
children, or ward or wards; or ...
shall be guilty of a misdemeanor."
Section 11018, Revised Codes of
Montana, 1935, provides, in part:
"In any case enumerated in the
previous section, the court may
render one of the follOwing orders:
"1. Should a fine be'imposed, it
may be directed by the court to be
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paid in whole or in part to the
wife, or to the guardian or custodian of the child or children, or
to an individual appointed by the
court as trustee."
By the following provisions, upon
conviction, the court may impose a
fine and direct it be paid to an individual appointed by the court as
trustee.
The above quoted portion of Section
11018 does not enumerate the county
treasurer as the person who shall be
appointed as trustee. The duties of
the county treasurer are enumerated
in Section 3750 of our code, which
reads:
"The county treasurer must:
"1. Receive all moneys belonging to the county, and all other
moneys by law directed to be paid
to him, safely keep the same, and
apply and pay them out, rendering
account thereof as required by law."
The county treasurer, under this
statute, is only required to receive
moneys which are directed by law to
be paid to him. The law does not
provide that the, fine in question be
paid to the county treasurer and
hence it is not one of his duties as
required by law to accept the fine.
The proper procedure would be for
the court to make an order appointing
a trustee who is willing to administer
the trust. No one can be compelled
to accept a trust unless so directed by
law, and the county treasurer is not
so directed by any statutes either general or special.
It is, therefore, my opinion the
court has authority to appoint a
trustee, but the trustee must be willing to accept the trust, and since the
county treasurer is unwilling to acaccept the trust he cannot be compelled to accept the fine and administer the trust.
Sincerely yours,
R. V. BOTTOML Y,
Attorney General

Opinion No. 68

Firemen-Policemen-Tenure of
Office--MunicipaJ Government,
Form of-Civil Service Righ18.
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Held:
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The status, tenure in office
and civil service rights of firemen and policemen were not
changed by any provisions of
Chapter 151, Laws of 1947, or
by Chapter 152, Laws of 1947,
but the same remain the samf
and apply in all cities and
towns in the State regardless
of the form of government.

September 29, 1947
Mr. John J. Holmes
State Auditor and Ex-officio
Commissioner of Insurance
State Capitol Building
Helena, Montana
Dear Mr. Holmes:
You inform me that inquiries received in your office from representatives dl' various fire and police departments in the State relate to the effect
of Chapter 151, Laws of 1947, upon
tenure of office of members of t..1-je
fire and police departments and other
benefits previously accrued to such
members, especially those in cities
operating under a Commission form
of government. It would appear from
your letter that Chanter 151, Laws of
1947, in some manner was repealed or
altered previous acts relating to
tenure in the fire and police departments of cities having a Commission
form 01 government.
You have specifically requested an
opinion of this office on the following
questions:
1. What is the status of all members of the fire department in cities
operating under the Commission
Form of Government, under the recently enacted law, known as Chapter 151, of the Session Laws of
1947?

sion Form of Government, after the
passage and approval of House Bill
No. 161, known as Chapter 151, Sessino Laws of 1947?
4. Has the police commission,
which is provided for under Chapter
390, Revised Codes of Montana,
1935, any power or authority over
the fire department?
Since the adjournment of the Thirtieth Legislative Session of 1947which enacted legislation amending
certain sections of laws pertaining to
firemen and policemen in an e'i'fort
apparently to make the provisions of
these statutes applicable to the different forms of city government
adopted during the past several years
-this office has had inquiries on different questions raised as a result of
such new enactments.
It would,
therefore, seem pertinent at this time,
as far as possible, to consider these
several questions, in an effort to clarify the present status of firemen and
policemen-insofar at least as tenure,
wages and supervision are concerned.
While the specific questions asked
concern the interpretation of specific
statutes, yet, it is a well recognized
rule of construction all acts relating
to the same subject, or havin?," the
same general purpose as the statute
being construed, should be read in
connection with such statute. (State
v. Bowker, 63 Mont. I, 205 Pac. 961.)
As to Firemen:
Chapter 151, Laws of 1947, amends
Sections 5109, 5110 and 5111 of the
Revised Codes of Montana, 1935.

2. Do the provisions of Chapter
73, Session Laws of 1943, protect
the tenure in office of the Chief and
other dl'ficers of the fire department after the passage and approval of House Bill No. 161, known
as Chapter 151, Session Laws of
1947?

The amendments to Sections 5110
and 5111 merely. inserted words to
make the provisions thereof applicable
to the commission form of government by inserting in proper places the
words "commission" and "manager."
By such amendments, the commission
under the commission form of government has the same power as the
council under the aldermanic form,
and the manager the same power as
the mayor. The amendments have
no other or further effect.

3. What is the status of the
Commissioner of Public Safety in
cities operating under the Commis-

However, Section 5109, as amended
by Chapter 4 of the Laws of 1937, was
amended by Chapter 151, Laws of
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1947, in the following words: (the
emphasized portion is the new matter);
"5109. There shall be in every
city and town of this state a fire
department, which shall be organized, managed and controlled as in
this Act provided, said Act (bein2"
Sections 5109 to 5140, Revised
Codes of Montana, 1935, as amended, and the provisions of Chapter 15
of the Laws of the twenty-fifth
le2"islative assembly, 1937, and all
of the provisions of Chapter 136 of
the Laws of the twenty-sixth le2"islative assembly, 1939,) shall in all
respects be applicable to and shall
2"0vern and control fire departments
in every such city or town organized under whatever form of municipal 2"overnment now existin2" or
hereafter provided for or whichever
said city or town shall adopt, the
provisions of any law to the contrary notwithstanding."

Firemen regularly appointed and
confirmed as provided by statute,
have a definite tenure, and may not
be removed except for cause as provided by statute. (Section 5111, Revised Codes of Montana, 1935.) This
statute is a civil service law and has
been so recognized by our Supreme
Court in the case of State ex reI. Driffill v. City of Anaconda, 41 Mont. 577,
580, 111 Pac. 345, where the Court
said: "The statute, however, is a civil
service law, and does secure to every
paid fireman.a right to his position."
The statute granting a tenure and
civil service rights to firemen has remained in force without change or
amendment from 1899. Chapter 151,
Laws of 1947, does not change this
feature of Section 5111 and hence firemen duly and regularly appointed and
confirmed and in service at the date
of the enactment of Chapter 151, have
tenure and civil service rights.
The amendment to Section 5109
quoted above, in clear and plain language expresses the will oE the legislature that in every city and town of
the state the fire department shall
be organized, managed and controlled
as provided by Sections 5109 to 5140,
Revised Codes of Montana 1935, and
Chapter 15 of the laws of 1937, and
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Chapter 136 of the Laws of 1939.
None of these sections or session laws
changes the law as to tenure and civil
service rights of firemen. Certainly,
there is nothing in Chapter 151, Laws
of 1947, which makes any changes in
these respects; but on the contrary, as
pointed out, the section definitely
states that the provisions of the
statute relating to tenure and civil
service rights of firemen of organized
departments in every city and town,
regardless of the form of government,
shall be applicable. As itE to make
this intention more clear, the legislature, in amending Section 5110, added the following pertinent phrase,
"the provisions of any law to the
contrary notwithstanding."
Chapter 73, Laws of 1943, amends
Section 5384, Revised Codes of Montana, 1935, relating to supervisory
powers of mayors and city councilmen
and provides for the election and removal of city officers and assistants
and for the tenure of office of the
chief and other officers of the fire department in cities having an aldermanic and a commission form of
government. The specific amendment
is as follows: "The tenure in office
of a chief of the fire department and
other officers of the fire department
shall be governed by the provisions of
Section 5110 and 5111 of this code."
Previous to this amendment of
Section 5384, some doubt may have
arisen as to the status of the
chief and other officers of the
fire
department
in
cities
and
towns having an aldermanic or commission form of government. The
amendment was evidently made to
clear up such doubt. The language
of the amendment is clear and unambiguous, needs no interpretation.
Hence, the tenure of these officers is
as provided by Sections 5110 and 5111.
Chapter 151, Laws of 1947, does not
change this in any respect. On the
contrary, as pointed out above, the
provisions of the amendment to Section 5109 emphasize the intention of
the legislature to retain these provisions.
It may be noted, however, that
prior to the enactment of Chapter 4,
Laws of 1937, Section 5109, Revised
Codes of Montana, 1935, providing for
the organization, establishment and
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supervision of fire departments, read
as 'follows:
"The council of cities and towns
shall have the power to establish
a fire department, and prescribe
and regulate its duties .....
Under this statute, it was permissive for cities and towns to establish fire departments, and authority
was granted to the councils to prescribe and regulate their duties. Section 5109, however, was amended by
Chapter 4, Laws of 1937, and reads as
follows:
"(a) There shall be in every city
and town of this state a fire department, which shall be organized,
managed and controlled as in this
act provided."
The statute was made mandatory
upon every city and town, regardless
of its form of government.
It is significant that, with this
language in the statutes, the legislature in 1947 specifically said in Section 1 of Chapter 151, that the fire
departments in every city and town
(regardless of form of government)
shall be organized, managed and controlled "as in this Act provided. . . ..
And so that there would be no misunderstanding as to what it meant by
"this Act" the legislature specifically
de'fined the term by setting out the
statutes it meant to be included within
the term "this Act." As theretofore
pointed out, the legislature then went
one step further in order to make its
meaning clear and added the phrase,
"the provisions of any law to the contrary notwithstanding."

As to Policemen.
The same reasoning herein applied
to the statutes applicable to firemen
may be applied to those applicable to
policemen. (See Chapter 152, Laws
of 1947.)
It is therefore, my opinion that the
status, tenure in office and civil service rights of firemen and policemen
were not changed by any provisions
of Chapter 151, Laws of 1947, or by
Chapter 152, Laws of 1947, but the
same remain the same and apply in all

cities and towns in the State regardless of the form of government.
Sincerely yours,
R. V. BOTTOML Y,
Attorney General
Opinion No. 69
Stare Banks-Capitol Nores or
Debentures-Shareholders.
Held:

A stare bank cannot issue and
sell its capital nores or debentures to its shareholdel'S
under Section 6017.1, Revised
Codes of Montana, 1935.

September 29, 1947
Mr. W. A. Brown
Superintendent of Banks
State Capitol Building
Helena, Montana
Dear Mr. Brown:
You have requested my opinion on
the following question:
"Maya State Bank issue and sell
its capital notes or debentures to its
shareholders under Section 6017.1,
Revised Codes of Montana, 1935?"
The section referred to in your question provides:
"Notwithstanding any other provision of law any commercial bank,
savings bank, trust company or investment company, now in existence
or which may be hereafter formed,
shall have the power to borrow
money for capital purposes upon
such terms and conditions as mav
be approved by the superintenden"t
of banks and as may be required by
the Reconstruction Finance Corporation or other agency or quasiagency of the federal government
from which the money may be borrowed, and for this purpose may issue capital notes or debentures
therefore, such notes or debentures
to be subordinate in right of payment to the payment in all deposits
of such bank, savings bank, trust
company or investment company.
The amount of money so borrowed
shall be considered as capital for
the purpose of determining the
maximum amount of money that
may be loaned by such bank, savings bank, trust company or invest-

